
 
 
 
 
7 July 2006  
 
QIRC 
GPO Box 373 
BRISBANE  Q  4001 
 
Dear Deputy President Swan, Commissioners Asbury and Thompson, 
 
Re: Inquiry into the impact of WorkChoices on Queensland workplaces, employees 
and employers (INQ/2006/1) 
 
The Young Workers Advisory Service (YWAS) are pleased to have the opportunity to 
provide the following report to the Queensland Industrial Relations Commission (QIRC). 
 
YWAS welcomes the broad terms of reference provided by the QIRC and inviting regular 
forum users and community organisations like YWAS to detail the impact of the 
WorkChoices Amendments on employees in Queensland (in particular young workers).  
Previous federal submissions had a limited scope of Terms of Reference, which YWAS 
believed to limit the true and accurate effect of the WorkChoices Amendments to the 
Workplace Relations Act 1996 Cth (‘WRA’). 
 
YWAS have prepared this report in line with the Terms of Reference directed by the QIRC 
Inquiry into the Impact of WorkChoices on Queensland workplaces, employees and 
employers (INQ/2006/1). 
  
By way of background, YWAS commenced operations in April 2002 as a three-year 
project funded by the Queensland Department of Industrial Relations.  The purpose of the 
project was to provide information, advice, representation and advocacy to young people 
under 25 years of age on a range of employment issues.  Since the commencement of the 
service, YWAS has provided: 
 

 April 2002 – June 
2006 

27 March 2006 
– 30 June 2006 

Specialised assistance:  
advice and information to young people 
by telephone or face-to-face contact. 

Over 5,500 young 
people 

324 

Information Sessions: 
To Secondary, Tertiary and community 
organisations 

Over 370 sessions 38 

Casework: 
Representation at the Anti-
Discrimination Commission 
Queensland, Human Rights and Equal 
Opportunities Commission, Federal and 
State Industrial Relation Commission. 

 
 
Over 700 young 
workers 

20 

General Enquiries – including referrals Over 1,422 callers 58 
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Through information sessions, advocacy, and providing advice and referral contact for 
young people, YWAS have gained first-hand knowledge of the concerns of young people 
in the workforce.  YWAS reports these findings and advocates for young people through 
formal and informal submissions to Government. YWAS’ involvement in community 
interagency meetings, research projects and promotional activities places YWAS as a 
peak youth community service in assisting young workers on employment issues. 
 
While YWAS supports this inquiry, our service recognises that the true and complete 
effects of the Federal Government Legislation cannot be fully measured given the 
relatively short period of time the legislation has been enacted and many of the transitional 
tactics used by the Federal Government to reduce the true impact of WorkChoices 
legislation.  
 
This Report will provide information to the QIRC Inquiry as per the following Terms of 
Reference with particular focus on YWAS’ target clients (Queenslanders under 25 years of 
age). 
 
TERMS OF REFERENCE 

a. Consider mechanisms for employees to report incidents of unfair treatment 
as a result of the introduction of WorkChoices; and  

b. Inquire into incidents of unlawful, unfair or otherwise inappropriate industrial 
relations practices including:  

a. the reduction in wages and conditions through Australian Workplace 
Agreements (AWAs) or other collective agreements;  

b. discrimination, harassment or the denial of workplace rights; and  
c. unfair dismissal or other forms of unfair or unlawful treatment of 

employees.  
c. Consider the investigations and outcomes of similar inquiries in other states 

and territories in terms of their relevance to Queensland;   
d. Recommend a process for:  

a. Facilitating the regular reporting and examination of incidents of unfair 
treatment as a result of the introduction of WorkChoices; and  

b. Monitoring and reporting to the Minister, on a regular basis, on 
industrial relations practices under WorkChoices including their impact 
on employees and employers.  
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1.0 REFERENCE TERM A: Consider mechanisms for employees to report incidents 
of unfair treatment as a result of the introduction of WorkChoices 

 
In addressing Reference Term A, consideration has been given to the current mechanisms 
available to employees to report incidents of unfair treatment as a result of the introduction 
of WorkChoices amendments to the WRA.  In providing this information, YWAS is 
generally limited to discussing its key referral agencies and services in direct contact with 
YWAS (including the Queensland Working Women’s Service (QWWS)).  It is recognised 
that the Federal Changes, effective from 27 March 2006 have removed many of the 
existing protective barriers and therefore avenues of reporting incidents of legally ‘unfair 
treatment’ available to workers throughout Australia.  Furthermore, YWAS believes that 
generally, young workers are less aware of their rights or believe they don’t have any 
rights under the WorkChoices system, are less likely to report incidents to any 
organisation.   
 
The following outlines mechanisms for employees to report unfair treatment: 
 
1.1 YOUNG WORKERS ADVISORY SERVICE 
 
YWAS is an initiative of the Queensland State Government funded by the Department of 
Industrial Relations to provide advice, referrals, information, assistance and advocacy to 
young workers (under 25) in Queensland.  Since the commencement of the service, 
YWAS have delivered on all key performance indicators.  YWAS is a demonstratively 
proactive service in addressing the vulnerability of young workers in Queensland, through 
information sessions delivered to secondary schools, community organisations, tafes and 
universities.  It is YWAS’ understanding that to date, the Federal Government have not 
funded, nor sought to fund (removed from the Federal Government) a youth service 
specifically designed to assist young workers in any state.  
 
The following includes strategies adopted by YWAS to advocate for, and encourage young 
people to voice their concerns about incidents of unfairness in relation to WorkChoices. 
 
1.1.1 Formal Submissions 
 
YWAS have authored academic papers in relation to youth employment1 and formal 
submissions to Government highlighting emerging trends that face young people in 
employment.  In the past year, YWAS have provided three major formal reports to 
Government including: 

• Submission to the Children's Commission: Child Employment Act 2006 Qld  
(August 2004)  

• Submission to the Senate Enquiry – Industrial Agreements (September 2005) 
• Submission to the Senate Enquiry – WorkChoices (November 2005) 

 
1.1.2 Informal Submissions 
YWAS have also produced two informal reports to Government since the introduction of 
the WorkChoices amendments to: 

                                     
1 McDonald, P. and Dear, K (2005), ‘Who is upholding the rights of young workers? A profile of advocacy 
groups in Australia’, Youth Studies Australia, vol 24(3); Additionally, YWAS is currently in the final stages of 
a research paper with Queensland University of Technology titled ‘Underpaid and exploited:  Conflict over 
pay and conditions for young workers’. 
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• Department of Employment and Training – workplace bullying and apprentices and 
trainees (2 May 2006) 

• Department of Industrial Relations – post-WorkChoices terminations (14 June 
2006) 

• Verbal Submission – IR Taskforce: Caboolture (8 March 2006) 
 

1.1.3 Youth engagement 
• YWAS have proactively resourced young workers with knowledge about 

WorkChoices and industrial relations through website interactivity and school 
presentations; 

• YWAS have increased the number of school and community presentations 
following the introduction of WorkChoices (regularly in Greater Brisbane Region, 
Gold Coast, Cairns, Gladstone and Sunshine Coast);   

• YWAS is also a partner and promoter of the Griffith University Essay Competition.  
The competition is open to Year 11 and 12 students and is on an industrial relations 
topic.  One aim of the Essay Competition is to encourage young workers to become 
more involved in industrial relations;    

• An application to the Australian Research Council for a three-year research project 
to investigate the process that young people acquire knowledge in the workplace 
and whether this is necessary to be a good workplace ‘citizen’; 

• An application to the Office for Youth (Department of Communities) to engage 
young people’s ideas on industrial relations and related philosophies through 
participation and competition capturing creative and formal prose; 

• Following the success of YWAS’ schools and interagency regional visit to Mackay 
to Mossman October 2005, YWAS have planned additional regional visits for 
South-West Queensland, Sunshine Coast to Rockhampton and Central 
Queensland planned for the next 6 months; 

• YWAS continues to participate in interagency meetings with various stakeholders; 
• Consultation with stakeholders through the YWAS consultative committee, made up 

of government, youth and employer organisations;   
• Use of YWAS’ website with ‘latest news’, updated information sheets and 

interactive website – including an online form for email enquiries; 
• YWAS have issued press releases encouraging young workers to contact YWAS to 

provide information about issues faced by young workers post-WorkChoices 
(Appendix 1) 

 
1.1.4 Advocacy 

• YWAS provides a safety-net service to assist young workers in making complaints 
to the Anti-Discrimination Commission.  

• Assistance in preparing work-related paperwork.  Including preparing a complaint 
and application forms, preparing letters on behalf of young workers for topics 
including, but not limited to: 

o Unpaid wages/entitlements; 
o Responding to disciplinary letters;  
o Preparing grievance letters; 
o Cease and desist letters; 
o Request for Separation Certificates, Certificate of Employment (etc); 
o Letter of demand.  

• YWAS provides free representation at the Queensland and Australian Industrial 
Relations Commissions, Anti-Discrimination Commission Queensland and Human 
Rights and Equal Opportunities Commission.  This allows mechanisms of unfair 
treatment of workers post-WorkChoices to be made to a statutory authority. 
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1.1.5 Referral agencies 

• YWAS encourages young workers to contact relevant Government or complaint 
handling authorities in relation to their workplace issue, including: 

o Office for Workplace Services;  
o Office of Employment Advocate; 
o Wageline; 
o Division of Workplace Health and Safety; 
o Department of Industrial Relations. 

• YWAS refers young people to the Generate website to use online forums and links 
to become active on various government projects. 

 
The nature of services provided by YWAS means that it is not a formal complaints 
handling body in itself.  Therefore, any ‘reporting’ young people make about unfair 
treatment in the workplace, is subsequent to YWAS offering information, advice and 
advocacy to young people.  In this report, YWAS outlines of some of the issues raised by 
young workers, and their family and friends who often phone on their behalf.  YWAS client 
contacts (subject-matter and perspective) have varied since the introduction of the 
WorkChoices amendments.   
 
There has been an increase in complaints regarding punitive action taken as a result of 
making a direct complaint to a supervisor or manager.  Punitive action has included 
dismissal, workplace bullying and intimidation.  Comprehending that the legislation 
neglects to provide protection, is difficult for many young workers to understand, especially 
when the Federal legislation has been introduced by a ‘representative government’ 
affecting young people, many of whom are yet to vote for the first time. 
 
1.2 QUEENSLAND WORKING WOMEN’S SERVICE INC (QWWS) 
QWWS is the auspice body for YWAS, this service is co-located with YWAS.  While the 
number of requests for assistance to QWWS from women during 2005 exceeded 5000 the 
majority of women contacting the centre raise concerns that fall outside of the scope of 
redress from the legislation (i.e. workplace bullying, short-term casuals, probationary 
periods, performance issues). In many cases even where protections exist clients do not 
proceed with action to redress unfair treatment. The reasons cited are extensive, but 
include time constraints, lack of resources, desire to “move on” and perceptions that their 
experiences would be overshadowed by the employer’s considerations. On the basis of 
this experience YWAS would assert that the incidence of unfair treatment (both protected 
and unprotected) in the workplace is far greater than the number of 
applications/complaints received by the various commissions (including Anti-
discrimination). 
 
Griffith University (GU) and The Queensland Working Women's Service Inc (QWWS) 
presented their first national conference on women and industrial relations on 12 to 14 July 
2006. The conference attracted over 160 delegates from a variety of backgrounds. 
Attendees included industry leaders, academics, human resource managers, policy 
advisors, government staff, lawyers, union delegates, employer organisations and 
members of the public. 
 
1.3 QUEENSLAND COUNCIL OF UNIONS / ACTU 
As YWAS is a safety-net organisation, where young union members contact the service, 
they are referred back to their union and encouraged to always contact their union as a 
first point of contact.  YWAS provide clients with advice about their situation but encourage 
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union members to contact an Industrial Officer at their union.  YWAS provides information 
about union membership to young people via the following means: 

• referring clients to the Queensland Council of Unions; 
• providing information about union membership over the phone; 
• providing information about union membership at Information Sessions; 
• providing promotional material and information pamphlets in closing packs posted 

to clients.  
 
1.4 FAIR GO QUEENSLAND ADVISORY SERVICE 
In the lead up to the WorkChoices Amendments to the WRA, YWAS was informed that the 
State Government were planning to establish a service to assist employees and 
employers in gathering information about the new laws and a mechanism to report unfair 
treatment. YWAS has received a number of information brochures about the services 
offered by the Fair Go Queensland Advisory Service and has regularly referred clients to 
this service.  The Queensland Government had extended industrial relations services to 
assist workers ‘to help navigate their way through the maze of information’ by referring 
clients to the ‘Fair Go Queensland Advisory Service’ and the ‘Compare What’s Fair’ online 
calculator.   
 
YWAS regularly refers clients to these State Government services and provides 
information brochures to clients.  
 
1.5 WORKCHOICES INFOLINE 
YWAS staff refer matters through to the Office of Workplace Services and the 
WorkChoices InfoLine.  Clients have expressed concern that they believe that the answers 
are scripted and the service is not generally helpful in providing information that is relevant 
to their circumstances. While client contacts to YWAS since the enactment of the 
Workplace Relations Act amendments have slightly decreased, speculatively speaking, 
YWAS believe that the expense and additional advertising of services such as the 
WorkChoices InfoLine and other government initiatives surpasses YWAS’ ability to 
‘compete’ on this level for client calls. Many young workers have expressed difficulty in 
registering a complaint with the Office of Workplace Services in relation to wages or 
employment conditions.   At the point of contacting the Workchoices Infoline they have 
been referred to YWAS for assistance with Wage claims or outstanding entitlements. 
 
1.6 MEMBERS OF STATE PARLIAMENT: INDIVIDUAL YOUTH FORUMS 
YWAS has participated in a youth forum on 4 April 2006, organised by Geoff Wilson MP 
the Member for Ferny Grove.  Invited guest speakers were: Aaron Allegretto (YWAS), Joe 
Barnewall (Commerce Qld), young workers: Joanna Walker and Angela Ormiston, Andrew 
Dettmer (AMWU) and Brad Hayes (QIEU).  The forum was chaired by Geoff Wilson MP, 
as a state member he was concerned “about the impact of new workplace laws on young 
workers.  Young workers are at “great risk” of being treated unfairly by unscrupulous 
employers following the introduction of new workplace laws by the federal government.”  
The forum encouraged individual participation by local young workers and a forum to ask 
guest speakers questions. 
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2.0 REFERENCE TERM B: Inquire into incidents of unlawful, unfair or otherwise 
inappropriate industrial relations practices including:  

 
2.1 the reduction in wages and conditions through Australian Workplace 

Agreements (AWAs) or other collective agreements 
 
 
WorkChoices industrial relations legislative framework encourages individual bargaining 
and a push to embrace the ‘entrepreneurial’ style of working relationships, where the laws 
of contract take precedence as opposed to the laws governing human labour.  This is 
achieved by removing award entitlements and reducing the application of awards, 
removing safeguards for collective bargaining/union access and relaxing regulations on 
AWAs.  YWAS believes that this may be a deliberate undertaking by the Federal 
Government to ensure confusion with contents of awards, ‘transitional agreements’, 
‘preserved conditions and entitlements’ etc post-WorkChoices as a strategy to make the 
use of individual agreements more appealing. 
 
It is YWAS’ argument that approaching the ‘rights’ of employees from a purely commercial 
perspective largely ignores ethical, moral and social responsibilities and obligations that an 
employer has to their workforce.  YWAS forms the opinion that:   
• Unlike the physical property owned by an employer, the worth of human labour cannot 

be determined by reference to market values alone; 
• Laws concerning human labour are based on values identified as being necessary to 

human survival and dignity. 
 
1. Lowered Benchmark of conditions through AWAs under WorkChoices Amendments 
 
Post-WorkChoice Amendments, an AWA need only comply with the 5 minimum Australian 
Fair Pay Conditions and Standards (AFPCS). There is a general belief in the community in 
speaking to employers and employees that the (AFPCS) minimums are the new 
benchmark for wages in Queensland without reference to the type of agreement that a 
worker may be subject to – including Notional Agreement Preserving State Award. 
 
A move to individualise employment agreements, to base the employment relationship on 
the laws of contract, and, in some instances, reduce the minimum terms of such a contract 
to a only 5 AFPCS is of great concern not just to the working conditions of young people, 
but also to the development of their attitudes to work.  The AFPCS essentially lowers the 
bar in terms of the standards of treatment toward employees.  This in turn gives employers 
greater opportunity to treat employees unfairly. The previous incarnation of these five 
minimum standards provided by WorkChoices was the ‘no disadvantage test’. This much 
broader test, through testing employment conditions against a relevant award, arguably 
allowed for a much broader set of standards or values against which to measure fairness.2  
Some of these values or standards were based on very ‘human’ needs, such as the right 
to 'rest and recuperation’ through annual leave and the right to a ‘living wage’ as opposed 
to a market-determined wage.3  
 
 
The following client contact provides an common illustration of the general perception 
about the effect of employment terms and conditions: 

                                     
2 Mitchell, R. (et.al). 2005 
3 This expression is gleaned from the Ship Carpenters and Joiners Case (1943) 48 CAR 279)  
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Case study 1: Darren 

An employer in the legal industry directed Darren (a paralegal) to type and sign a 
document to be finished by the end of the day 26 March 2006.  When Darren began 
to type the document, he realised that he was typing out his ‘new’ employment 
contract.  The employer stated that as of 27 March 2006, the minimum standards 
will apply and he is under no obligation to pay any amount outside of this.  Although 
he had heard of the new changes he still felt that this was not right, he trusted that 
his employer would know the law.  When he spoke to his parents about this, they 
suggested that he contact YWAS. 

 
2. Community perception of AWAs 
Our concern is that the amended Workplace Relations Act allows the labour relationship to 
become one where rules are considered on the basis of market values alone. Advertised 
slogans such as ‘WorkChoices’, ‘protected at law’ and the use of the word ‘Fair’ in the 
‘Australian Fair Pay Commission’ without reference to fairness in setting minimum wages, 
are all examples of Federal Government intent to ‘mask the true nature of the 
WorkChoices beast’. Federal Government has publicly promoted individual bargaining in 
employment relations, encouraging Australians to place their trust unequivocally in the 
Government and their employer. YWAS believes that this is only possible where both 
parties have equal footing in terms of resources, bargaining position and economic 
prosperity. 
 
YWAS argue that an individual contract that is fair and equitable relies on the following 
conditions: 
• It is voluntary: where both parties enter into negotiations and agreements with full 

knowledge of employment conditions; 
• Where both parties have equal (or as close as possible) to resources and information; 
• Without coercion - willingly and voluntarily (including in applying for positions because 

of pressure by Centrelink to accept a position or face welfare cuts); 
• Entering into the contract that is mutually beneficial; 
• Parties have a full understanding and true value of the terms of the contract; 
• Parties are on relatively equal bargaining position; 
• Parties should have a good understanding of workplace issues and entitlements (the 

right to and worth of a reasonable amount of paid annual leave and the right to and 
worth of redundancy entitlements, meal and rest breaks).  

 
3. Plans for Further Reductions 
In an article on Workplace Express “ACCI Reveals Secret Plan for New wave of IR 
Change, 20 July 2006, it appears that the Howard Government are having discussions to 
further reduce to minimum protections for Australian workers. Changes sought by the 
ACCI include allowing Australian Workplace Agreements to further undermine the AFPCS, 
including cutting sick leave to five days per year, stopping accrual of leave while 
employees are on workers compensation, removal of obligations to transfer pregnant 
employees to safe workplaces and complete ‘cashout’ of annual leave (effectively an 8% 
increase to pay – avoiding the 20% loading for casuals pursuant to section 186 WRA).  It 
appears to YWAS that there is no low that certain employers will stoop to continue the 
slaughter of the employment conditions, rights and standards for Australian employees.  
Further reductions will seek to reduce the remuneration of working Queenslanders and 
forcibly place employees in a position of working while sick and exposing themselves to 
workplace health and safety risk for not taking leave.  
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Young people have reported to the service that they are struggling to balance work, family 
and study commitments and given the low junior wage rates, young workers may be 
encouraged to ‘trade their entitlements ‘ such as overtime, breaks, public holidays, annual 
leave and sick leave for a higher rate of pay.  The value of such entitlements may not been 
realised by young workers. If a young worker makes a complaint in relation to their pay, 
workplace bullying or not getting breaks they can be terminated without reason or 
recourse.  
 
 
2.1.1 REDUCTION OF REMUNERATION – 38 HOUR WEEK + ‘REASONABLE 

OVERTIME’ 
 
Section 226 of the WRA provides that an employee is required to work ordinary hours of 
work of 38 hours per week (to be averaged over a 4 week period) plus any reasonable 
additional hours.  There are concerns that this ‘protection at law’ is inherently 
discriminatory towards young or seasonal workers as they may be required to work during 
peak periods for long periods of time, and not during off weeks – without additional penalty 
rates for overtime hours worked. 
 
YWAS believes that there is inherent unfairness in this approach, which leads to a 
reduction in remuneration payable to an employee.  YWAS believes that young people will 
be particularly disadvantaged with respect to additional reasonable overtime.  In reaching 
this conclusion it is suggested by YWAS that the factors, which determine 
‘reasonableness’, may be applied in a systematic and indirectly discriminatory manner to 
the disadvantage of young workers. Remuneration is reduced, as young workers will not 
be entitled to additional penalty rates for overtime hours worked.  By way of example, 
young workers are typically able to work more hours with less risk to health and safety, 
have limited family responsibilities, usually work in industries where overtime is regularly 
demanded, have little bargaining position to refuse additional hours, are attractive to 
employers given their junior wages.  Lastly, as raised by Job Watch in their submission to 
the Senate Enquiry – WorkChoices (November 2005): submission 188, there are no 
statutory caps on the number of additional hours to be worked, but merely a reference to 
rhetorical ‘health and safety’ considerations. 
 
Case study 2: Debbie 

Debbie (19) was working as a casual bar attendant in a small tourist community. 
During the school holidays (peak season) her hours were increased significantly to 
55 – 60 hours per week.  In other weeks, her hours had been around 35 – 40 hours 
per week.  On average she didn’t work for more than 38 hours a week in a 4-week 
period.  She asked her employer about her entitlements to overtime; her employer 
told her that she was ungrateful for the hours that he had provided to her and told 
her to get out of the office.  When she finished her shift she was terminated from 
her position (less than 100 employees) and told not to come back.  Since this time 
her employer has been informing other local businesses not to hire her and that 
they terminated her from her position for stealing, which she strongly denies. 

 
2.1.2 NO DECISION BY THE AFPC ON JUNIOR WAGES: EFFECTIVELY A WAGE 

FREEZE FOR LOW INCOME EMPLOYEES 
 
Pursuant to section 178 of the WRA, a junior employee is an employee under the age of 
21.  Under section195 of the WRA, the standard Federal Minimum Wage (FMW) is set at 
$12.75 per hour.  Pursuant to section 194(1) WRA, this Wage does not apply to an 
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employee who is a junior employee. The Australian Fair Pay Commission has the 
mandate of determining the special FMW for junior employees and employees covered by 
training arrangements (section 197 WRA).  In a press release4 issued by the Minister for 
Employment, Hon. Kevin Andrews suggested that the decision by the AFPC is expected in 
Spring 2006.  The ongoing winter freeze on wages has ensured that Queensland workers 
haven’t received an increase of minimum wages since June 2005.  It is yet to be seen if 
the Federal Government appointed members of the AFPC will provide a springtime 
thawing of the wage freeze for low-income earners.   
 
Rationalising the effect on award conditions, collective agreements and individual 
agreements is difficult for many of YWAS’ clients to comprehend.  There is mixed 
information in the market representing the rights and obligations of employers to change 
employment conditions.  Given that to date there has been no AFPC decision regarding 
this there can only be general commentary on this topic. 
 
2.1.3 COWRA’ESK TERMINATIONS 
 
The Office of Workplace Services (OWS) found that the manner in which Cowra Aboattoirs 
terminated their employees and rehired them on lower rates (through AWA’s) was not an 
unreasonable action to prosecute the company.  It is yet to be seen if this will set a 
dangerous precedent where employers will seek to avoid section 659 of the Workplace 
Relations Act 1996, namely terminating employees the company knows will be unwilling to 
accept lower wages terms than currently earned.  Although companies will still have to 
show that there were operational reasons to support their decision, it is argued that this 
onus is not a difficult one to prove.  Of course lower wages will show that the company is 
more profitable at least in the short term. This is a contradiction to the idea that employees 
and employers should choose the most appropriate form of agreement for their particular 
circumstance.  Employees are not given the opportunity to be consulted with respect to 
operational changes within the organisation and a legitimate opportunity to change the 
mind of the decision maker. Although this specifically relates to termination of 
employment, its relevance is in relation to the reduction of remuneration following 
WorkChoices amendments. 
 
YWAS would like to highlight an interview on 6 July 2006, in a radio interview on 3AW 
Melbourne Radio, Minister Andrews commented on the termination of Lorissa Stevens, a 
21-year-old trainee who was dismissed for refusing to sign an AWA.  During this interview 
Minister Andrews was asked about the precarious position of workers, it was highlighted 
that she was a ‘feisty young woman’, and that other young workers would ‘cop it’ and sign 
this agreement.  This supports the position that for many young workers who feel as 
though they are often in disadvantaged bargaining positions when it comes to negotiating 
their wages, employment conditions.  There are obviously many inherent difficulties in 
measuring the number of employees who have been affected by the WorkChoices 
amendments and have not reported these to YWAS (or other services). 
 
2.1.4 INTERVIEW – 5 July 20065: 

Andrews: “Well this is one thing that concerns me about it because as I understand from 
various reports this happened back in early June.  And here we are 3 weeks 
later or so when it’s been brought out.  Had, had she gone or, you know, I 
presume the union was involved had they gone to the Office of Workplace 

                                     
4 7 December 2005 
5 http://mediacentre.dewr.gov.au/mediacentre/MinisterAndrews/Releases/workchoices.htm 
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Services then there are a number of steps that could have been taken.  First of 
all they could have been advised whether or not this clause was valid and it 
may well be that it’s not.  Secondly if need be they could have taken action, 
they could seek an injunction or they could prosecute and it does worry me a bit 
that there’s been this delay of what 3 weeks or so before the whole matter’s 
been brought to light.” 

Mitchell: “Okay, but let’s, let’s look at it in a, in a broader sense.  Here we have a young 
woman, she’s obviously a feisty young woman, this, it may or may not be just 
being used by the union movement, this is something that has been put to her 
and she said ‘no, not on your nelly, that’s not right’.  What if she was just a less 
feisty young woman who said ‘no I want to keep the job I’ll cop it’ and she 
signed?  Nobody would ever know about it.” 

Andrews: “Well this, again as I understand she was being offered a job, she’s apparently 
been off on a 2 week induction safety training course prior to the job and had 
being offered the job and then offered this particular agreement.  And what I’d 
say to any person, if they’re a young person or an older person.  If they’re 
concerned about an offer such as this they should immediately contact the 
Office of Workplace Services, that’s why we’ve put it there so that there is a 
watchdog to protect people in any sort of circumstances which they think might 
be, you know, questionable.” 

Mitchell: Yeah okay but that’s putting the onus on them very much isn’t it?  And this is 
part of the thing that worries me, the onus is going on these, these often kids 
who just don’t, don’t know any better and might just cop intimidation from an 
unscrupulous employer.” 

 
 
2.1.5 NEGOTIATING ABILITY 
 
The ACTU’s commented that there should be a ‘ban on youth contracts’ as young workers 
were ‘too vulnerable to pressure from management to make considered decisions about 
their working conditions’. 6  A spokesperson for the Workplace Relations Minister Kevin 
Andrews stated that taking this position is ‘patronising to young people’.7 This largely 
ignores the reality in the community.  YWAS’ experience is that young workers, often 
merely due to the lack of time spent in the labour force, do not have a level of knowledge 
about fair conditions and entitlements that could place them on an even footing with their 
employer.  Workers rarely know what sort of contracts they have signed or where to find 
their employment conditions.  A number of YWAS callers have also identified that their 
employer did not provide payslips or kept a copy of their agreement in a conspicuous and 
easily accessible area.  Individual contracts (such as AWAs) are offered on a unilateral 
basis, when clients have attempted to negotiated their employment conditions they have 
been terminated from their position, labelled as a ‘trouble maker’ or refused offer of 
employment.  
 
YWAS' experience, through visiting schools, and through case work and telephone 
enquiries, is that young people tend to be less willing to challenge unfair employment 
terms. This could be for a number of reasons, such as: 

                                     
6 Robinson, P. (2005) ‘Ban urged on youth contracts’, The Age, 19/8/2005 p.4. 
7 Ibid 
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• Experience of constant employability, therefore no real concern about being 
unemployed; that they will always be able to find another job; 

• The personal impact of earning lower wages, a lack of rights to other entitlements 
(such as paid sick or annual leave) or even of dismissal may not be onerous at this 
stage of their lives; 

• Ignorance and acceptance that their employer is doing the right thing - paying the 
correct rate of pay and abiding by all relevant laws; 

• Lack of knowledge of who to complain to, or where to access information. 
• Fear of retaliation or adverse affects of making a complaint (such as harassment and 

bullying).  
  
The reality is that there is little choice in negotiating or ability to refuse to sign an AWA, 
despite efforts to afford protection.  Post-WorkChoices award protection is limited and 
certain clauses will be struck out as being prohibited content.  Prohibited Content includes 
conversion from casual to permanent status of employment.  A constitutional corporation 
has the right to offer Australian Workplace Agreements (AWA’s) and pay less than the 
award provided that the mere 5 Australian Fair Pay Conditions and Standards are met. 
There are 7 protected conditions covering penalty rates, loadings (etc) that can be 
removed provided that the contract or agreement expressly states that it is removing or 
amending the conditions.  Furthermore this can be done without additional remuneration to 
compensate for the loss of this entitlement.  Ensuring that relevant awards compare for 
AWAs have been removed through the abolition of the ‘no disadvantage test’. Although 
the WorkChoices amendments have required that signatures from parents are required 
where minors are offered AWA’s it is difficult to say how much protection this will actually 
offer.   
 
The individualisation of employment agreements may encourage a ‘divide and conquer’ 
approach to employment conditions amongst young workers. This will because young 
people will feel the need to compete among each other for wages. It is suggested that the 
ability to ‘compete’ is not on the basis of skills that can be provided but by being the 
cheaper option to an employer.  In the past YWAS has heard from young workers who are 
willing to work unpaid hours, unpaid trials, through breaks to ‘prove themselves to 
employers’.  It will be a race to the bottom where employees will be forced to undercut 
other employees where differentiation between output for jobs is not measurable (i.e. 
serving customers, production work, cleaning etc).  YWAS have already assisted a 
number of young people whose employers have told them they may not discuss their pay 
and conditions with others. Individualising the nature of the employment agreement often 
has more to do with separating employees from each other than designing employee-
specific agreements that increase flexibility and productivity.  This situation appears to be 
particularly prevalent amongst young people employed on AWAs working at large retail or 
hospitality outlets. 
 
Young workers who contact YWAS for specialised assistance in relation to workplace 
matters were highly represented in Wholesale/Retail Industries (25.88% of total calls) and 
Hospitality (18.86% of total phone calls). In ‘Compounding vulnerability? Young workers; 
employment concerns and the anticipated impact of the WorkChoices Act’, MacDonald, 
Bailey, Oliver and Pini highlight key ABS characteristics that the work carried our by young 
workers:  
 

“Retail trade is the largest employing industry (employing 34% of 15-24 year olds, 
compared to 12% of 25-34 year olds), followed by ‘accommodation, cafes and 
restaurants’ (9% compared to 4%, ABS 2004).  The proportion of youth working part-
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time is high and has increased significantly in the past two decades; only 18% of 
young people worked part-time in 1983, compared to 47% in 2003, and there has 
been a concomitant shift away from full-time employment (ABS 2004; Wooden 
1998).”8 

 
Industries such as the retail industry and hospitality industry rely heavily on youth 
employment and hold positions for typically low skilled workers (in tertiary or further 
education terms).  Given the low level of experience within the workplace, these industries 
are therefore attractive to young workers. The question as to whether experience is linked 
to knowledge about employment rights is not explored in MacDonald et al, however it is 
discussed that lack of knowledge about employment rights provides an easy mechanism 
for employers to exploit young workers.  The Australian Newspaper (13 July 2006) 
reported that workers are confused about their employment arrangements assuming that 
they have already signed Australian Workplace Agreements.  The article also refers to 
young workers as being particularly susceptible to being confused about agreement. 
Furthermore, 22% of young workers (18 – 25, not needing parental consent for signing the 
AWA) did not know what they signed.  
 
Case study 3: Robbie 

On 23 March 2006, Robbie (17) was terminated from his position.  He had been 
working for 18 months as a casual prior to termination and was hoping to move into an 
apprenticeship.  The employer (constitutional corporation with less that 100 
employees) terminated him from his position because of a complaint that he made 
directly to his supervisor about his wages.  After the termination Robbie requested a 
Separation Certificate from his employer.  The certificate was not provided 
immediately.  When Robbie received the Separation Certificate the date of termination 
was dated post-WorkChoices amendments (April 2006) and reason for termination was 
‘voluntary resignation’.  The employer listed this as the reason so as to ‘make it easier 
for him [Robbie] to look for other work.’ Robbie had a number of problems with 
Centrelink in relation to this, and ‘didn’t want to cause a problem because he was 
worried about being labelled a ‘nark’. 

 
Case study 4: Karlinka 

Karlinka was working casually in the health industry as an assistant.  During the 
middle of the year, Karlinka request time off work to go overseas for 2 weeks, her 
employer approved this.  She returned to her position and continued working for 4 
weeks.  Her employer offered her an Australian Workplace Agreement (AWA).  
When she attempted to negotiate the conditions of the agreement she was 
informed that she was no longer required in the workplace.  When seeking 
clarification about the termination she was merely told that someone else had been 
employeed.  There were less than 100 employees.  Given that she was not 
terminated for ‘refusing to sign the AWA’ she had no access to unfair dismissal. 

                                     
8  McDonald et al, ‘Compounding vulnerability? Young workers; employment concerns and the anticipated 
impact of the WorkChoices Act’  (APPENDIX 2) at 4 
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REFERENCE TERM B: Inquire into incidents of unlawful, unfair or otherwise 
inappropriate industrial relations practices including: 
 

2.2 discrimination, harassment or the denial of workplace rights 
 
 
By allowing exclusions in the Federal legislation for small to medium constitutional 
corporations (100 employees or less) from unfair dismissals, employers may be 
underhand and discretely discriminatory in terminating employees from their position. 
Removing the obligation to provide explanations for termination or follow a transparent 
process in dismissing an employee allows unfair treatment to perpetuate and leads to 
further exploitation of young workers. Under previous state and federal laws, an employer 
was required to provide a fair process and explain the reasons for the termination, this 
requirement is no longer required for organisations with less than 100 employees. 
Personal prejudices based on race, religion, sexuality (etc) will be undetected without 
recourse.  There is a greater difficulty for employees to argue that the termination was for 
a discriminatory reason.   
 
Under the provisions against unlawful terminations contained in the WRA, it is stated that 
workers are protected if they are dismissed for reasons, which are discriminatory in nature, 
or otherwise prohibited.9  These are important protections, however, the value of these 
protections can only be measured by their effectiveness. In YWAS’ experiences with 
clients, YWAS have observed a simplistic tendency, where a genuine unlawful termination 
can be guised as a dismissal for an occupational or performance related reason.   
 
Case study 5: Eugenia 

Eugenia worked in administration in the Business/ Finance sector.  She was in a 
minor car accident on her way home from work and had to undergo physiotherapy 
for a back injury she sustained. She filed a claim with WorkCover.  Within a week of 
returning to work, on light duties, and reduced hours, Eugenia was given a warning 
about her performance.  She contested the warning verbally and in writing, 
expressing that she was given the same amount of work to do, but working less 
hours.  Over the next few weeks, Eugenia was terminated.  While she strongly 
believed that her termination resulted from her WorkCover injury, the issue of poor 
performance, and documentation provided by the employer deterred Eugenia from 
filing an application with the Industrial Relations Commission/ADCQ.  She was too 
intimidated to engage mediation processes to a Conciliation Conference.   

 
This report highlights that one of the main issues to be addressed is the lack of knowledge 
and ‘mis-information’ that is in the community about workplace rights.  A community that is 
knowledgeable about their rights is an effective ‘check and balance system’ to ensure that 
employers operate within their obligations.  Furthermore this will ensure that any workers 
who are safeguarded by legislative protections are able to pursue their right to make an 
application, claim or discrimination complaint with full-knowledge.  It is suggested that 
where a young person lacks knowledge or has misconceptions it inherently affects their 
right to effectively participate in the workplace, thereby affecting their citizenship. 
 
                                     
9 such as temporary absence from work for voluntary emergency management activity; Failure to give the 
employee the required notice or payment instead of notice; Failure to notify Centrelink [and the like] of the 
termination in circumstances where Centrelink should be notified; Filing a complaint or participation in 
proceedings against an employer involving alleged breaches of laws or regulations; Refusing to negotiate, 
sign, vary or terminate an Australian Workplace Agreement; 
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In YWAS’ experiences, where the employee who has a contorted perception of rights, is 
unlawfully terminated, their automatic reaction to the termination is to merely accept it.  For 
those who filter through and question the action, are confronted with the excessive 
terminology and confusion surrounding a “fair”, “unfair”, “unlawful”, “excluded” and so on, 
that it is too overwhelming to proceed in many cases. This is an immediate deterrent 
against the young worker pursuing the matter any further.  YWAS’ recognise that our 
empirical and anecdotal data is not necessarily representative of the experiences of all 
youth; but is alarming nevertheless.  Our statistics indicate that young workers are under-
informed and uninformed about their industrial rights.  
 
Case study 6: Sonya 

Sonya telephoned, she said she was a casual employee; that she worked for a 
large retailer in a shopping centre.  There was an apologetic tone in her voice and 
she said something along the lines of, “I thought I would just give you a call, I’m 
sure I don’t have a leg to stand on but I was just wondering if my boss could force 
me to work these long shift on the shop floor.  Usually my roster rotates, so I do 2 
floor shifts and 1 telephone shift (sitting down) per week. Since I asked my boss if I 
could increase my phone shifts, he’s taken them away completely and now only 
rosters me on long floor shifts.  I know I don’t have a leg to stand on because I’m a 
casual but I’m pregnant and my legs strain if I’m on my feet for so many hours at a 
time.  I’d rather not have to quit?!  I already told him my boss that it was due to my 
pregnancy, he only said, “well it’s not my fault you went out and got pregnant”. 

 
This woman’s attitude highlights the ignorance and naivety that exists among some of our 
young workers and where they view themselves in the employment relationship.  The 
different systems, jurisdictions and increased lack of consistency between “what’s right?” 
“What’s wrong?” “in what circumstances is it considered wrong?”, and “who is it wrong 
for?”, has only compounded the already problematic level of ignorance surrounding young 
people’s notion of industrial and human rights.   
 
From the young people YWAS have assisted, in specialised assistance on the telephone, 
in casework, and at schools, there is a general misconception that if you work for an 
employer with less than 100 employees, you simply do not have industrial rights, and you 
are disposable at the will of your employer.  Furthermore, this is a misconception that is 
perceived by employees and employers, and a very dangerous one in excusing behaviour 
that is substantively unlawful. Minister Stephen Smith expressed the point that:  
 

“How can you say in the modern Australia that if you are the 101st person on the job 
you have to be treated fairly, but if you’re the 99th person on the job you can be 
treated differently and unfairly?  If you’re the 101st person on the job, you can turn up 
to work each day knowing that you have some remedy or security or recourse if you 
are treated unfairly, but if you’re the 99th person on the job you can be treated 
unfairly, arbitrarily and capriciously, with no remedy…. In other words, you either say 
as a fundamental principle that you don’t want people in the workplace being treated 
unfairly, you want them treated with civility and dignity...or you don’t believe in that as 
a value and a principle.”10  

 
The difficulty in the WorkChoices Amendments for YWAS’ clients is that if it has not 
created, it has defined a double standard: the message is loud and clear, “what’s wrong 

                                     
10 Smith (2005) 
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for one is not wrong for the other”.  
 
Case study 7: Kelli 

Kelli was pregnant, her maternity leave had been granted, on the day she planned on 
taking leave, her employer allegedly told her that, “[your] position is not being held for 
you, you are welcome to reapply, but since WorkChoices is effective, and there are 
less than 100 employees, I do not owe you anything.” At the time Kelli did not contest 
this decision as she was simply perplexed. 
 

YWAS are relieved that the women mentioned phoned to seek clarification about their 
rights and entitlements.  These women are protected under existing legislation, yet the 
misconception was that being treated unfairly for a casual was acceptable; and for a less 
than 100 employee organisation was acceptable.  Perhaps what is most concerning, are 
all of the young women, who don’t take the time to make that phone call to clarify, who 
simply put faith in their employers actions.   The message that our clients are hearing is 
that, “sometimes it’s ok to be unfairly dismissed”.   
 
YWAS believes that to protect young people from falling into a more vulnerable position, 
young people need further education to familiarise themselves with what an unlawful 
termination is. It is just too optimistic and naïve to believe that a person who is dismissed 
will know the difference between an unfair dismissal and an unlawful termination.   
 
The secondary problem is that the basis of discrimination is “unfair treatment on the basis 
of an attribute”.  If young people come to believe and to accept that unfair treatment is 
acceptable, at what point do they recognise that unfair treatment is not acceptable, based 
on a prohibited attribute or otherwise.  From YWAS’ experiences with young people, there 
is a transition towards rights being attached to titles, and to numbers.  It is no longer 
understood to be a “human right” not to be discriminated against, it is no longer an 
“industrial right” to be protected from unfair dismissal, there are rights for permanent 
employees and a different set of rights for casuals and apprentices.   
 
Case study 8: Emma  

Emma was an apprentice Beauty Therapist.  Her question, “Am I still allowed to be 
an apprentice because I just found out I’ m pregnant?”  

 
This demonstrates the incapability that exists in distinguishing between rights and 
protections that are fundamental (protection from being discriminated against), and rights 
and protections that are selective, that pick and chose, based on the type or organisation 
you work for and the number of people you work with.  What YWAS envisage is that in 
many cases, that distinction between universal and industrial rights will not be made; 
young people will ‘simply elect to remain silent and exploitation will continue and 
intensify’11  
  
In recognising the difficulty for young people in making the distinction between an unfair 
and unlawful dismissal, part of the value of the Conciliation Conference at the Industrial 
Relations Commission was that it gave clients a formal venue to air the issues related to 
their dismissal.  It was frequently in the preparation for this conference or at the 
conference itself, that invalid reasons for dismissal would be revealed.  Completely 
removing the right to access unfair dismissal complaint procedures for such a large 

                                     
11 McDonald, P. and Dear, K (2005), ‘Who is upholding the rights of young workers? A profile of advocacy 
groups in Australia’, Youth Studies Australia, vol 24(3); 
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number of Australian employees removes the chance of exploring perhaps hidden reasons 
for dismissal. 
  
For those who choose to pursue an unlawful termination application, they must fill out an 
Application Form.  For some women, with poor literacy skills, from non-English speaking 
backgrounds, and from culturally and linguistically diverse backgrounds, the form alone is 
overwhelming and some women simply don’t have the confidence or competence to 
complete it.  Many young people who phone YWAS, make the initial enquiry about an 
unlawful termination and select the option not to pursue it.  This may be because they 
don’t want to be reinstated, feel overwhelmed by process, or are simply content with 
printing their resume and applying for jobs elsewhere. 
  
The features of the conciliation conference, in combination with the nature of an unlawful 
termination complaint, place employees, our clients in a disadvantaged bargaining 
position.  While agreements are reached voluntarily, our clients’ decisions are often 
influenced by the unattractiveness of alternative options. 
 
YWAS envisage that referring an unlawful termination to the Federal Court, or Federal 
Magistrates Court will be an unattractive option for our clients, who, anecdotally speaking 
are less likely to engage legalistic processes if they belong to minority groups.  Socio-
economic factors must be taken into consideration also, given that on average our clients 
settle matters for around $1,300 indicates that they are not seeking the level of 
compensation that would justify for them spending potentially $30,000 to run a case in the 
Federal Court or Federal Magistrates Court.  Some of our callers borrow money ($51.40) 
for the Application Fee alone.  For many of our clients, the crux of their complaint is a one-
on-one conversation that took place behind closed doors.   
 
Case study 9: Rebecca 

Rebecca was a 19-year-old short-term casual who worked at a take-away shop.  
She was pregnant, had morning sickness, so her sister phoned her employer on 
her behalf and informed her employer that she was unwell, and the reason she was 
unwell was because she was pregnant.  Her employer allegedly said to her 
Rebecca’s sister, that she would have difficulty serving customers, and keeping up 
with the momentum of the busy store.  Rebecca never received a shift after that.  
The essence of Rebecca’s complaint came down to the conversation that took 
place between Rebecca’s sister and her employer.  In this case, a Conciliation 
Conference was held, the employer denied the contents of the conversation, with 
the knowledge that for the contents of that conversation to be determined by a 
Court, Rebecca, the 19 year old casual, would have to file an application to the 
Federal Court or Federal Magistrates Court at a potential cost of $30,000 to herself.   

 
The lack of direct evidence to support claims of discrimination, increases the perceived 
risk involved for a client in spending $30,000 for a Court to decide what “he said and what 
she said”.  This is a deterrent against referral to the Federal Court or Federal Magistrates 
Court, and correspondingly reduces the effectiveness of the Conciliation Conference as it 
strengthens the bargaining position of the employer.  
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REFERENCE TERM B: Inquire into incidents of unlawful, unfair or otherwise 
inappropriate industrial relations practices including: 
 

2.3 unfair dismissal or other forms of unfair or unlawful treatment of 
employees. 

 
 
There is no questioning the desirability of a prosperous economy and of a low 
unemployment rate.  However, YWAS are concerned that the constant focus on economic 
gain and labelling protections from unfair dismissal as “costly, damaging and 
unsatisfactory for small business”12. Unfair dismissal laws do not impede economic growth 
and small businesses can avoid litigation costs by operating fairly, using transparent 
processes and following principals of natural justice.  There has always been protection for 
corporations who are subject to vexatious claims of unfair dismissal through cost orders. 
Many young people, who undertake their first job this year, will begin their working lives 
not knowing the meaning of protection from unfair dismissal. One of the effects of 
WorkChoices and the rhetoric being employed to market it, is that the new generation of 
workers are being sold the idea that there need be no other measure of the worth of a job 
than it’s role in creating a prosperous economy without focusing on concepts of a fair days 
pay for a fair days work.  Their attraction to employment is derived from interest in decent 
pay, social and peer contacts and interest in developing their skills and experience.  
 
 
YWAS' experience is that young people already face considerable confusion over their 
employment arrangements.  While YWAS do not collect statistics on industrial 
instruments, anecdotal evidence suggests that many young workers starting their first job 
may not appreciate the meaning of ‘redundancy pay’, may not comprehend the details of 
the differences between an award, an AWA and an enterprise bargaining agreement and 
may not know the difference between casual and permanent employment. The 
introduction of the AFPC, Australian Pay and Classification Standard (APCS), junior 
APCSs, Notional Agreements Preserving State Awards (NAPSAs), preserved 
entitlements, preserved notional terms and preserved notional conditions, promises to 
further confuse young workers (if not all workers) about their conditions of employment. 
 
The first concern with this legislation for young workers is its overly complex and confusing 
nature.  The new unfair dismissal provisions in particular, threaten to confuse and alienate 
young workers.  An example of this is found in the new exemptions from the operation of 
unfair dismissal laws.  WorkChoices has created a number of 'outs' for determined 
employers to attempt to exclude themselves from the obligation to dismiss fairly.  These 
exclusions are complex, confusing to younger workers, and open to abuse by 
unscrupulous employers.  YWAS' experience is that young workers are likely to accept an 
employer’s word on their leave entitlements, wage rates or overtime pay.  They seem to 
question it more frequently only in circumstances where a very great wrong is perceived to 
have been done.  The same might now have to be said for their right to access unfair 
dismissal provisions.  Quite apart from the fact that it clearly excludes those who work for 
companies with less than 100 employees, the new Workplace Relations Act, appears to 
offer employers more ways to deter young workers  from exercising their rights to pursue 
an unfair dismissal claim.  

                                     
12 QCCI Submission 7, pg 11 – as reported in the The Senate Report, Employment, Workplace Relations 
and Education References Committee Unfair dismissal and small business  employment (June 2005). 
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Case study 10: Helen 

Helen (24) was fired from her position at a hotel/resort without warnings, reasons or 
notice. When she attempted to lodge her unfair dismissal application in the AIRC, 
her ex-employer claimed the company employed less than 100 people and they 
were therefore excluded from the unfair dismissal provisions of the act. Helen was 
anecdotally aware that her employer was part of a much larger.  However, without 
legal advice, this was difficult for her to prove. The difficulties involved in locating 
this information through the Australian Securities Investment Commission (ASIC), 
as well as the cost involved in retrieving it, is a further hurdle to an employee who 
may be legally entitled to pursue an unfair dismissal claim.  

 
Young workers, due to their age, inexperience, and sometimes lack of confidence in 
dealing with employers may be most at risk of unscrupulous employers willing to take 
advantage of the complexity of the new laws.  Furthermore, the complexity and confusion 
surrounding who now has a right to fair dealings in dismissal may lead young workers to 
turn even further away from trying to determine what their rights at work are.  Young 
workers may in fact find it 'safer' to assume they have no protection from dismissal, and 
challenge their employer's decisions and actions (whether regarding wages, conditions or 
other rights, such as the right to maternity leave) as little as possible, choosing to leave the 
job and find another when it suits them.  As noted above, this mindset may be of no real 
detriment when employees are experiencing only high employability (whether due to their 
youth or to low unemployment rates in general).  However, if and when, (due to a general 
economic downturn or to the effects of older age or to the need to balance work and 
family), employability decreases, the lack of knowledge of rights and entitlements and an 
attitude of resignation to having no protection, may become a great concern. 
 
 
Of immense concern to YWAS is the potential for young workers to begin to resist either 
making a complaint, or raising a concern, directly to their employer for fear of 
(unprotected) dismissal. Such complaints and enquiries may be about unpaid wages, 
requesting time off for medical reasons, making a workplace health and safety complaint, 
or enquiring about discrimination or sexual harassment procedures. 
 
What the unlawful termination provisions of the Act do not cover, however, is situations 
where an employee seeks clarification on, or makes a complaint about a matter that may 
be dealt with by an administrative authority, but decides to approach his or her employer 
about the matter first. For example, an employee may believe they are being paid at the 
incorrect rate. One option might be to lodge a complaint with Wageline to have this 
situation rectified. If an employer terminates for making such a complaint, an unlawful 
termination claim may be brought in the AIRC. However, if the same employee goes 
directly to his or her Human Resource Department, manager or other supervisor with the 
complaint or enquiry, seeking to get the matter resolved quickly, and termination results 
from this complaint or enquiry, the unlawful dismissal provisions do not apply. If the 
employee is in the unfortunate position of not yet having passed the qualifying period, or is 
in the likely situation of working for an employer who has less than 100 employees, an 
unfair dismissal claim cannot be brought either.  
 
It is foreseeable, then that the following scenarios may increase in tendency:  

• Employees, and particularly young employees, will feel even more apprehensive 
about questioning their employer about their working conditions; 

• Young employees who are not aware of any ‘competent administrative authorities’ 
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that may be able to deal with their complaint will be further silenced; 
• Fear of (unprotected) dismissal on the grounds of making an internal enquiry or 

complaint about wages, discrimination, harassment or otherwise may contribute 
to a breakdown in enterprise-level resolution of disputes. This situation appears to 
directly threaten the effectiveness of enterprise-level dispute resolution and 
bargaining that has for some time been central to the present government’s 
industrial relations agenda.  

 
YWAS fears that young workers will develop culture of acceptance, resignation and apathy 
about workplace rights due to this failure to protect genuine complaints and workplace-
level enquiries about possible breaches of a law or industrial instrument. YWAS data 
demonstrates that 13.2% of callers who were dismissed between March 2002 and March 
2005 believed their dismissal occurred in association with making some kind of complaint 
at their workplace. While, in certain cases, Anti-Discrimination legislation may cover these 
scenarios, given the new Workplace Relations legislation, an unscrupulous employer need 
only rely on their legal rights under that Act to terminate without giving a reason, or to 
provide a false or fabricated reason.  
 
YWAS recognises that young women in particular are most threatened by the lack of 
protection against dismissal for making a complaint about their working conditions, wages 
or discriminatory behaviour directly to their employer (instead of to a ‘competent 
administrative authority’).  As noted earlier, YWAS clients with experiences of 
discrimination and/or sexual harassment were twice as likely to be male than female. 
Anecdotally, complaints of discrimination are more likely to be made by young people to a 
Human Resource representative or member of management than to an authority such as 
the Anti-Discrimination Commission Queensland.  Whether this is because of a lack of 
knowledge about official complaints processes or trust that an employer will do the right 
thing and remedy the situation is not clear. 
 
Case study 10: Amanda 

Amanda was terminated in February 2003 after over 2 years of permanent full time 
employment in a clerical role with a small to medium sized company.  Amanda was 
given extremely trivial reasons for her dismissal, including one instance of the use of 
the phone for a personal call and the work email for a personal email. Amanda was 
almost summarily dismissed. Not long before to her dismissal, however, Amanda had 
reported a number of instances of sexual harassment to her employer. Amanda 
believed she was in fact terminated so that her employer did not have to deal with 
these complaints. She lodged an unfair dismissal complaint in the Queensland 
Industrial Relations Commission on the grounds that her dismissal was harsh, unjust 
and unreasonable. Her complaint was resolved at conciliation. Had these events 
occurred after March 27, 2006, Amanda could not have lodged a complaint of unfair 
dismissal. Nor could she have lodged a complaint of unlawful dismissal with the 
AIRC, as her complaint about sexual harassment had not been made to a competent 
administrative authority.  

 
Case study 11: Naomi 

Naomi was employed in a full time capacity at a convenience store for 
approximately 3 years. Naomi suspected she was not being paid correctly and, in 
2004, presented her employer with a copy of her award. Naomi had not filed any 
complaint with Wageline. The following day her employment was terminated – she 
was told her performance was no longer up to scratch. Naomi filed a complaint of 
unfair dismissal in the Queensland Industrial Relations Commission alleging that 
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her termination was harsh, unjust and unreasonable. Again, had Naomi brought 
attention to her underpayment after March 27 2006, she would not be entitled to 
pursue an unfair dismissal claim.  

 
 
On 8 October 2004, YWAS provided a formal submission to the Commission for Children 
and Young People and Child Guardian: Queensland Review of Child Labour.  In the 
submission, YWAS outlined that, 
 

“While approximately 13% of all 15-24 year olds are union members13, young people 
under 18 who contact YWAS are more likely to be employed in industries and 
occupations that have low rates of unionisation.  Of YWAS clients under 18, only 
1.27% identified that they were members of a Union.  Young people contacting 
YWAS for advice are generally provided with information about unions, and can be 
provided with a referral to the QCU or the ACTU Worker2worker program, which 
provides a website displaying up- to-date news about young workers’ issues and a 
‘hotline’ offering advice about correct rates of pay, suggestions for resolving 
workplace disputes and other problems, and referrals to relevant unions.  The 
Worker2worker campaign was developed to address the poorer employment 
conditions experienced by younger workers, their lack of knowledge of employment 
rights, and their lower unionisation rates. Many of the young people under 18 who 
contact YWAS acknowledge that their jobs are a temporary means of earning income 
to enhance lifestyle. Dissatisfaction with their employment appears more likely to 
lead to job abandonment or change, rather than in attempts to improve conditions 
through industrial action.”14 
 

The WorkChoices amendments remove the right for many young workers to formally 
complain about procedural or inherent unfairness in their termination.  In exploitation of the 
ignorance of young workers, the legislation has been used by employers to justify the 
termination of employees, even in situations that are contrary to the legislation.  Both 
highlight the inability of the Federal Government to provide knowledge of the changes to 
affected parties.  Some employers of young people have preyed upon the vulnerability, 
lack of knowledge and inexperience of the young person to their advantage in over-
representing their rights as employers.  
 
There have been significant number of situations where employees had the right to lodge 
an unfair dismissal application under the previous IR system that have had this right 
stripped away through the WorkChoices amendments.  A number of employers who pre-
WorkChoices implementation were “jumping the gun” and terminating employees prior to 
27 March 2006.  YWAS believes that this was an indication of the general attitude of some 
rogue employers pre-using the power provided under the new amendments.  Employers 
have also gone to some lengths to confuse and mislead young workers with respect to 
their rights; including changing dates of termination to be post-WorkChoices; informing 
staff that they are terminated for ‘operational requirements’ because they can’t keep on 
employees who call in sick; refusing access to other forms of leave where length of service 
does not allow maternity leave; asking unnecessary questions about relationship status 
and so on.  Supporters of the legislation will comment that these employees have the right 
to lodge an application under the new legislation, but fail to acknowledge that for every 
application lodged, there are a number of employees who do not pursue their legal right. 

                                     
13 (ACTU Congress, 2003) 
14 Commission for Children and Young People and Child Guardian: Queensland Review of Child Labour. 
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Case study 12: Sebastian 

Sebastian (20) contacted YWAS after being told by his employer that he was, “no 
longer needed” in the workplace.  On the company letterhead provided by the 
employer they identified that they were a ‘Pty Ltd’ company, Sebastian was also 
regularly informed how ‘great the new legislation was because employers could do 
what they want, when they want, and are not restricted by legislation.’  An ABN 
search revealed that the organisation was not a Pty Ltd company but a trust.  While 
Sebastian did not accept the employer’s termination on face value, this highlight’s a 
concern that people who are not as perceptive and judicious as Sebastian may not 
seek advice about the termination. 

 
Case study 13: Juana 

Juana (21) was informed that her organisation was a small employer (with less than 
100 employees) so they were under no obligation to keep her position open for her 
to return to work after she finished maternity leave.  A month prior to termination 
she was excluded from company activities, including training and staff social 
events.  She was asked to train another person in her position; the company did not 
inform the new employee that they were a ‘replacement employee’ while Juana was 
on maternity leave.  While the employer has no legal basis for the termination or not 
allowing Juana to return to the position she held prior to termination, this again 
highlights YWAS’ concern about the misconceptions (deliberate or otherwise) about 
the WorkChoices amendments and the rights of the employees/employers. 

 
Case study 14: Warren 

Warren (19) worked as a casual ‘brickies labourer’ for 2 years at a medium sized 
company before being terminated from his position (pre-WorkChoices).  He 
contacted his former employer for a separation certificate, whereby his employer 
post-dated Warren’s date of termination to be after the Work-Choices date of 
termination to be ‘excluded by the WRA’.  Although Warren called about having this 
date checked, after further discussion with him, it was discussed that he had a right 
to file an application with the Industrial Relations Commission.  Warren only 
contacted YWAS after some weeks of attempting to negotiate with the employer 
and speaking to other organisations about having the date on the separation 
certificate changed.  When YWAS commented on Federal changes, Warren 
acknowledged that he heard the boss talking about the changes and that he had a 
right to do it.  Warren never questioned this with other organisations.  He was out of 
time for an application for reinstatement and was concerned about the employer’s 
threats that if he made waves he would never work in the construction industry 
again. 

 
It is a reality that young workers are often the most inexperienced participants in the 
workplace and generally do not have experience in rationalising workplace issues. 
 Subsequently, there is a great capacity for young workers to be exploited by unscrupulous 
employers.  The lack of knowledge, understanding and experience means that young 
people often accept unfair employment conditions.  This may include working extended 
working hours without breaks, unpaid trials, not being paid public holiday and penalty 
rates, bullying, sexual harassment and discrimination.  In an informal report provided to 
the Department of Employment and Training, apprentices and trainees who have 
contacted YWAS are more likely to complain about being bullied or harassed in the 
workplace than other employees. 
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Determining number of employees  
Another hurdle for employees who believe that they have been unfairly dismissed, is in 
determining whether they are exempt from accessing unfair dismissal recourse due to the 
“100-employee exemption”.  In recognising the difficulty for a young person in ascertaining 
this information, the following must be taken into consideration:   

1. Ability to determine number of employees 
a. Determining who is a short-term casual as oppose to a permanent employee 

or long term casual employee;  
b. Practicalities of counting employees; 
c. Being aware that the employee count extends to employees of related body 

entities; 
d. Defining related body entities – searches generally provide limited scope for 

the connections between companies – ASIC company search provides 
details of subsidiary companies under a holding company but restricted 
information on the holding company of the subsidiary;  

e. Determining whether the employee worked for a organisation with related 
body entities or whether part of franchise group;  

f. Difficult and cost in searching for related body entities – including paying a 
broker, in New Zealand these company searches are free; 

g. Prohibitive costs including time: especially considering there is a 21 day limit 
for Applicant; 

h. Finding out how many employees related body entities have;  
i. Ability of employee while still employed to decide on approach to resolve 

internal workplace issues.  
 
Right to Access Sick Leave 
There have been numerous calls to YWAS from young workers concerning their treatment 
after having one day of sick leave, where the employers have demanded that the 
employee provide medical certificates, “or else.”   
 
The employer has discretion to request a medical certificate.  This imposes an obstacle 
upon the employee.  The following factors are of consideration:  

• The illness may not require medical attention ie common cold, menstruation pains, 
flu;  

• The cost of a Doctor’s appointment may be prohibitive; 
• The accessibility of getting a Doctor’s appointment is prohibitive, especially at short 

notice;   
• Additional pressure on out-patients section at the public hospitals where assistance 

is at no cost; 

Case study 15: Nick 
Nick was terminated from his employment post-WorkChoices for ‘operational 
reason’ although he was not consulted with prior to termination, nor was he given a 
bona fide opportunity to influence the decision maker prior to termination.  He 
worked for a constitutional corporation with less than 100 employees.  Nick’s terms 
of employment were contained in a common law contract.  He was merely informed 
that he would no longer be needed in his position and provided with one-week 
notice. He wants to be paid in lieu as his contract states that if notice not provided 
at time of termination then the required amount will be paid in lieu.  Although Nick is 
outside his probationary period he has been working for the company for less than 
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one year.  Nick would have been able to contest the legitimacy of the redundancy in 
the Queensland Industrial Relations Commission prior to WorkChoices 
amendments, however Nick is excluded from lodging an application by section 
643(10) of the WRA. 

 
Case study 16: Jonathan 

Jonathan (19) made a complaint to his employer about his supervisor physically 
assaulting him.  He had been working for the past three years as a casual. The 
employer is a Constitutional Corporation in the tourism industry. He had received 
awards for customer service within the company and received no warnings in 
relation to work or performance issues. After he made a complaint to head office 
where he stated that he could not work with the supervisor, the employer 
terminated him from his position, effective immediately. He did not make the 
complaint to a statutory body and therefore he was not able to make a complaint 
that the dismissal was for an unlawful reason.  Jonathan lodged application with 
AIRC for unfair dismissal and received notice that employer had fewer than 100 
employees.  He contested on the grounds that under section 50 of the Corporations 
Act, the subsidiary companies make up more than 100 employees.    There was 
great difficulty in Jonathan being able to find the information from the Australian 
Securities and Investments Commission (ASIC) as to whether the company has 
related bodies corporate.  This was also costly to Jonathan in terms of paying for 
search fees and the time involved in attempting to investigate the matter. 

 
Case study 17: Andrew  

Andrew (18) was working as a labourer at a construction site, while his car was on 
site it was broken into.  He spoke to his supervisor who told him that there was 
nothing that could be done about the situation; the employer was generally not 
supportive of complaints.  He had been bullied for the past 2 years of employment.  
Other workers made derogatory remarks about him on a regular basis.  He had also 
been tied down and left in front of workers.  On 27 March 2006 Andrew was 
terminated.  The reason provided, ‘we don’t need you anymore.’  Andrew worked 
for a constitutional corporation with less than 100 employees.  He was therefore not 
able to lodge an Application for Relief of Termination.   

 
Case study 18: Jessica 

Jessica (21) was a permanent employee who worked as a secretary for 4 months 
for a constitutional corporation.  She had been informed two weeks prior to 
termination that she had passed her probationary period.  Jessica was terminated 
without reasons, although she suspected that was because she had a difference of 
opinion with her supervisor over a personal matter.  Although she worked with a 
constitutional corporation with more than 100 employees, she was excluded from 
recourse as she has not passed her 6-month qualifying period. 

 
Case study 19: Cassy  

Cassy (18) was dismissed from her position in the real estate industry.  She said 
that she worked for a constitutional corporation with less than 100 employees.  She 
worked there for more than 6 months.  On the day before her termination she was ill 
and informed her employer that she was not able to attend work.  The employer 
stated that she had to come into work, as there was a very important meeting that 
she could not miss.  Despite not feeling well, Cassy felt obligated to attend work 
and agreed to attend for the afternoon. When she arrived, her employer said that 
she was dismissed from her position effective immediately.  Her employer told her 
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that since she had attended work in the afternoon, she wasn’t really that sick and 
accused her of just wanting a ‘sickie,’ and that that she is not committed to the 
organisation.  Although Cassy was advised that she could pursue an application for 
unlawful termination for temporary absence due to illness she did not follow through 
with the application. 

 
Case study 20: Blair 

Blair (23) worked for a large company that operated franchises, although the 
company was a well-known company, the franchisee only owned one store. Blair 
was terminated from position as the night Manager.  There was a physical 
argument between two customers in the store and the employer fired the previous 
night manager because she was ‘incapable of dealing with the issue’. A couple of 
weeks later a similar situation occurred when Blair was the manager on duty, he 
sustained injuries from trying to break up the fight.  He gave his employer a medical 
certificate and the employer informed him he had to work despite having the 
medical certificate.  Upon completion of his shift, he was terminated.  Blair chose 
not to take any recourse against this. 

 
Case study 21: Dany 

Dany (20) worked in a petrol station as a permanent part-time console operator.  
Dany was terminated from position during his ‘qualifying period’ because he was 
making too many mistakes (but outside his probationary period).  Although he 
stated that the mistakes were outside of his control. His employer told him that he 
had to pay for a $20 discrepancy in the cash register.  A customer told him the 
wrong information about a pump number that was $20 less than their actual 
amount.  Although Dany stated that he followed company procedure and 
questioned the amount it was still the wrong one.  The money was deducted from 
his wages without written agreement and he was terminated from his position.   

 
Case study 22: Per 

Per (21) was an international student on a student visa.  He worked at a 
convenience store.  He was terminated from his position because he refused to 
sign a letter stating that he owed his employer $150 for consuming stock, without 
paying for it.  He denied that he had ever done this.  According to Per, other staff 
members had signed the same document and some have also been terminated 
from their position.  His employer asked his whether he wanted the job.  His 
employer told his that if he wanted to keep it his job then he had to sign the 
document.  He said that he thought it was unfair.  Since then, he has not been 
provided with any additional hours work.  Since Per was intending on leaving the 
country in the short-term future, he decided not to pursue the matter.  

 
Case study 23: Adam 

Adam (16) worked for a retail food chain and was asked to provide a medical 
certificate for having one day off work because of illness.  He said that he tried 
booking an appointment with his family doctor, but was informed that he couldn’t 
get an appointment for at least 2 days.  By the late evening he was feeling better 
and returned to work the next day.  His employer refused to pay him sick leave for 
that day as he didn’t provide a medical certificate for the previous day.   Adam also 
believes that he is being bullied as a result of having the one-day off. 
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In an attempt to address this exploitation, the Queensland Government has passed the 
Child Employment Act 2006 that will address many of the exploitation issues faced by 
vulnerable young employees, including: 
 

• Requiring supervision of minors (under 18); 
• Reducing maximum hours of work for workers under 16;  
• Restricting work performed by certain minors.  

 
Protection against exploitation starts with knowledge; that is, being aware of one’s rights 
and recognising and subsequently quashing unfair and unlawful behaviour.  In YWAS’ 
experience with young people, many workplace are resolved through addressing the issue 
at the beginning and not allowing the situation to escalate.  
 
YWAS strongly recommend to our clients that they keep a diary of the events or issues 
that occur in the workplace.  This generally assists clients in recalling issues, and assists 
them if the situation escalates to one where the employee needs to make a complaint of 
discrimination or the like.  
 
  
3.0 REFERENCE TERM C: Consider the investigations and outcomes of similar 

inquiries in other states and territories in terms of their relevance to 
Queensland.   

 
As YWAS is a state service and not part of a recognised national body, the service is 
unable to provide the Queensland Industrial Relations Commission with further information 
regarding the above.   
 
 
4.0 REFERNCE TERM D:  

a. Facilitating the regular reporting and examination of incidents of unfair 
treatment as a result of the introduction of WorkChoices 
b. monitoring and reporting to the minister, on a regular basis, on industrial 
relations practices under WorkChoices including their impact on employees 
and employers.   

 
 
YWAS is unable to provide the Queensland Industrial Relations Commission with further 
information regarding the above.   
 


