Our WorkEO ur Lives National Conference on Women and Industrial Relations

Queensland Working Women’s Service and Griffith Business School
Griffith University
Brisbane 12-14 July 2006

Paper for Parallel Workshop and Paper Session 3 (1.15 pm Thursday 13 July):
‘Not all Working Women are the Same’.

“The Effects of the Unfair Dismissal Changes on Young (Women)
Workers”

Teresa Chase and Dominique Harvey
Young Workers Advisory Service

The Young Workers Advisory Service (YWAS) is a not-for-profit community
organisation designed to assist young people under the age of 25 with all employment-
related issues. YWAS is auspiced by the Queensland Working Women’s Service and is
funded by the Queensland Department of Industrial Relations. Some operational figures
from YWAS follow:

A . YWASFIGURES

Began operations in April 2002

Funded by Queensland Department of Industrial Relations
Calls received since 2002: 8718

Case work clients since 2002: 699

Total settlements negotiated since 2002: $904,000.

* Industrial relations jurisdiction (AIRC or QIRC) cases in last 6 month period from 1
October 2005 — 31 March 2006: 62%

* Anti Discrimination Commission Queensland (ADCQ)/Human Rights and Equal
Opportunity Commission (HREOC) cases in previous 6 months: 20%

* Remainder of casework was in wage recovery and Apprenticeship and traineeship
negotiations.



Gender breakdown of callersover lag 6 months
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Data from the YWAS for the period 1 March 2003 until 1 March 2005 has been analysed
by Dr Paula McDonald of Queensland University of Technology for an ongoing ARC
project. This data refers solely to clients who have made enquiries or complaints about
dismissal. Dr McDonald has kindly allowed us to quote this analysed data:

. 718 young people reported they had lost their jobs over the 3 year data collection
period
. Females reported dismissals nearly twice as often as males (468 women; 65.2%,

250 men; 34.8%)

. 13.2% of the sample (95 cases) indicated that the dismissal occurred in
association with making some kind of complaint at their workplace

. For 12.8% of the sample (92 cases), the employee was given an operational
reason for the dismissal

. 14.2% (102 cases) of young people reporting dismissal/redundancy stated they
had been accused of theft and/or misconduct

. 21.3% (153 cases) were told their dismissal was the result of a problem with
performance

. Nearly half the sample (41.5%, 298 cases) reported that the dismissal had been
associated with some kind of discrimination and/or harassment

This practitioner paper aims to consider some of the impact of the changes to industrial
relations laws — unfair dismissal laws in particular- on young workers. There are some
aspects of the restrictions on accessing unfair dismissal protection that may also impact
young female workers in particular, and we will focus on these.

We would first like to give, from a practitioner’s point of view, an overview of how
young people approach the world of work. This is observational and sometimes anecdotal
social commentary based on YWAS casework and calls, as well as interaction with
young people at school talks and careers days. We hope to show that much of the
rhetoric surrounding WorkChoices, and particularly the provisions relating to Unfair
Dismissal has been designed to strike a chord with the younger generation and to exploit
their lack of experience with the world of work.

We focus on two very general facets of the recent changes to industrial relations law and
the rhetoric surrounding them that we fear may have a significantly greater effect on
younger workers.

A. The push towards individual bargaining (and the belief that bargaining
power is equally distributed). The push to embrace the @ntrepreneurialO



style of working relationship, where the laws of contract, (asopposd to the
laws gove ning human labour) take precedence.

B. Thefocus on @ational economic productivityOasthe primary determinant of
the rules surrounding the workplace relationship and how thismay lead to a
generation of workers oblivious to the importance of basc protections such
asunfair dismissal. A focus on increagng one® take-home pay at the expense
of (valuing or in fact even knowing about) non-financial rights.

It appears that much of the desired effect of WorkChoices is based around re-configuring
the paradigm of work — changing attitudes about what work is, why we work, who we
work for and how that relationship is defined, how long we will work for and where the
rules about work are derived from. I want to briefly explore how this is being done, and
the effect it may have on young people.

A. The push towards individual bargaining (and the belief that bargaining power is
equally distributed). The push to embrace the @ntrepreneurialOstyle of working
relationship, where the laws of contrad, (asopposd to the laws gove ning human
labour) take precedence.

Since the formal establishment of the Australian system of industrial relations early in the
20™ century with the conferral of conciliation and arbitration powers on the federal
government, the rules regulating the relationships between employers and employees and
the institutions charged with adjudicating on their disagreements, have always been set
apart from rules regulating commercial or other legal relationships. Without wishing to
dwell on the point it is important to note some of the reasons for this given the
WorkChoices push to individualise the employment relationship.

* Unlike the physical property owned by an employer, the worth of human labour
cannot be determined by reference to market values alone;

* Laws concerning human labour are based on values identified as being necessary to
human survival and dignity.

There can be little doubt that WorkChoices promotes individual choice in terms of the
working relationship. Sections of the act (as well as more recent pieces of legislation such
as the Independent Contractor’s Bill (2006) make it easier for employers to move
employees onto AWA’s, make union representation more fraught and make existing
awards and collective agreements less comprehensive. The Prime Minister has made no
secret of his embrace of the individual bargaining model of employment relations,
invoking the positive concept of ‘trusting” Australians to establish the individual
employment terms that suit them. (In fact a spokesperson for the Workplace Relations
Minister Kevin Andrews has stated that taking any other position would be ‘patronising
to young people’). (Robinson, P. (2005) ‘Ban urged on youth contracts’, The Age,
19/8/2005 p.4.) WorkChoices, however, has created a situation where the test of a fair



individual contract need only be a 5-step tick box of minimum entitlements. Clearly, this
may mean that the working relationship need not be tested against any other values than
these 5. The previous incarnation of these five minimum standards (‘The Guarantee’)
provided by WorkChoices was the ‘no disadvantage test’. This much broader test,
through testing employment conditions against a relevant award, arguably allowed for a
much broader set of standards or values against which to measure fairness. (Mitchell, R.
(et.al). 2005). Some of these values or standards were based on very ‘human’ needs, such
as the right to 'rest and recuperation through annual leave (this expression is gleaned
from the Ship Carpenters and Joiners Case (1943) 48 CAR 279) and the right to a ‘living
wage’ as opposed to a market-determined wage.

Our concern, then, is that the amended Workplace Relations Act allows the labour
relationship to become one whose rules are determined based almost on market values
alone.

An individual contractual relationship is based first and foremost on an understanding
that both parties enter into the agreement willingly and that they have a full
understanding of the terms of the contract and have both been involved in setting down
the terms of that contract; essentially, that the parties are on more or less equal terms. A
fairly-made contract should be a relationship between parties who understand the terms
of the contract equally. They should also have a fairly equal understanding and
experience of workplace issues and entitlements. This may include an understanding of
the worth of procedural fairness before dismissal, the right to and worth of a reasonable
amount of paid annual leave and the right to and worth of redundancy entitlements, meal
and rest breaks. YWAS’ experience is that young workers, often merely due to the lack
of time spent in the labour force, do not have a level of knowledge about fair conditions
and entitlements that could place them on an even footing with their employer.

A move to individualise employment agreements, to base the employment relationship on
the laws of contract, and, in some instances, reduce the minimum terms of such a contract
to 5 is of great concern not just to the actual wellbeing of young people, but also to the
development of their attitudes to work.

* A move to individualise employment agreements may exacerbate an existing trend of
‘divide and conquer’ amongst young workers. YWAS has already assisted a number
of young people whose employers have told them they may not discuss their pay and
conditions with others. Individualising the nature of the employment agreement often
has more to do with separating employees from each other than designing employee-
specific agreements that increase flexibility and productivity. This situation appears
to be particularly prevalent amongst young people employed on AWAs working at
large retail or hospitality outlets.

* For a young worker at his or her first job, without bargaining experience or
knowledge of what an award or collective agreement might offer them, an individual
contract may set the tone for their future expectations of their rights at work.

* YWAS' experience, through visiting schools, and through case work and telephone
enquiries, (and this has been supported by other research (Denniss, R. 2005) is that
young people tend to be less willing to challenge unfair employment terms. This



could be for a number of reasons:

and experience of constant employability — that they will always be
able to find another job.

A feeling of being ‘untouchable’ in their youth

Lack of personal experience of a high unemployment rate in
Australia.

The personal impact of earning lower wages, a lack of rights to
other entitlements (such as paid sick or annual leave) or even of
dismissal may not be onerous at this stage of their lives.
Acceptance that their employer is doing the right thing - paying the
correct rate of pay and abiding by all relevant laws.

Lack of knowledge of who to complain to, or where to access
information.

This tendency would likely be exacerbated by private, individual contracts, where equal
representation of the employer and employee’s individual interests is supposed to be the
only measure of a fair contract. Clearly, equal representation of interests is not going to
occur when a young person and an employer negotiate an individual employment
agreement.

YWAS?’ first concern, then, even before we specifically consider the impact of changes to
UFD laws, is that the WorkChoices legislation in it’s embrace of individual contracts,
may inculcate in young people a sense that the rules governing the employment
relationship are not dissimilar to the rules governing any commercial transaction.

B. The focus on Mational economic productivityGasthe primary determinant of the

rules surrounding the workplace relationship.

QRemoving obstacles to further job creation is the second objective
of our workplace reforms. We must remember that ‘fairness at
work starts with the chance of a job in the first place’O.

-Prime Minister’s Address to the Sydney Institute, 11 July 2005).

“This bill is an important step in the modernisation of the economy
through a transformation of the attitude to work and to productive
employment”.

- Senate Employment, Workplace Relations and Education
Committee Report: Provisions of the Workplace Relations
Amendment (WorkChoices) Bill 2005. (November 2005). P 46.

In the rhetoric and media surrounding WorkChoices, we have heard that the raison

d’etre given for the new legislation is predominantly economic:



QUltimately the guarantee of anything is a strong economy and
what this is about is trying to ensue that we continue to prosper,
that we have a strong economyQ

-Kevin Andrews: Interview on 3AW, Melbourne, 17 November

2005).

We have heard that Australia’s economic prosperity is the most appropriate measure of
the success of a system of employment relations, and that job creation is a good unto
itself:
“...an industrial relations system is only as good as the
contribution it makes to the strength of the economy.O

-Kevin Andrews and John Howard: Joint Press Conference, Parliament
House, Canberra, 9 October 2005).

There is no questioning the desirability of a prosperous economy and of a low
unemployment rate. However we are concerned that the constant focus on economic gain,
and classing protections from unfair dismissal as dinosaurs whose only role is to impede
economic growth, may find more fertile ground in younger workers who may not yet
have developed an appreciation of certain protections. Many 14, 15 or 16 year olds, who
begin their first job this year, will begin their working lives not knowing the meaning of
protection from unfair dismissal.

We have heard the Minister for Workplace Relations claim that unfair dismissal laws
inhibit job growth, and that abolishing such laws will create more jobs, particularly for
young people:

“The evidence shows that current unfair dismissal laws not only discourage job
creation across businesses, but impose costs on businesses — small, medium and
large alike” (DEWR Media Release, 9 October, 2005).

Evidence supporting this claim is noticeably minimal, and much research clearly debunks
it. (Dowling, C. and Howe, J. (2005); OECD 2006 Employment Outlook; Robbins and
Voll, 2005; Freyens and Oslington, 2005; De Ruyter and Waring, 2004). Case law has also
questioned the claim. (Hamzy v Tricon International Restaurants t/as KFC (2001) 111 IR
198 at [70]). However, the “economic prosperity is paramount” argument has been put
quite forcefully. One of the effects of WorkChoices and the rhetoric being employed to
market it, is that the new generation of workers are being sold the idea that there need be
no other measure of the worth of a job than it’s role in creating a prosperous economy.

Riley (2005:) notes that in modern deregulated, flexible workplaces “...workers are now
bargaining for employability... skills, experience and contacts...” not necessarily job
security. Certainly the YWAS experience is that young workers between the age of 15
and 25, members of ‘Generation Y’, are not necessarily seeking job security, or
protection from pregnancy discrimination, or accumulation of long service leave, to name



a few. They are, of course, still interested in decent pay and may be interested in
developing their skills and experience. YWAS’ experience is that young people tend to
be more resilient when terminated, often being less concerned about getting another job
or about their financial position. While job security, a living wage, rest and recuperation
and protection from unfair dismissal may not be pressing concerns when employees are
young, they may begin to be so when they are older, with greater financial and other
responsibilities (and this is particularly the case for women). We are greatly troubled by
the fact that exposure to the value of job security and other previously fundamental
entitlements will be irrevocably lost for an entire generation of workers.

Our concern with the changes to the unfair dismissal laws in particular is that young
workers will emerge, in their twenties and perhaps thirties, with a cynical attitude to what
has, until now, been a fundamental right. We are very concerned that the young workers
of today will emerge as adults with the view that procedural fairness, the right to a ‘fair
go’ before dismissal, the right to defend oneself from possibly unfair accusations, and the
right to job security are old-fashioned rights. YWAS suggests that the most worrying
effect of the new unfair dismissal laws for young workers is not the actual removal of job
protection, but the dramatic reconfiguring of the younger generation’s attitude to
concepts of justice and fairness — that young people, just now getting their first or second
jobs, will grow to place a very low value on fundamental (and arguably human) rights to
fair treatment and a ‘fair go’.

The Minister for Workplace Relations has expressed his belief that the younger
generation have a different attitude than people of 'his age' about dealing with
unfavourable events at the workplace - mostly because they find it reasonably simple to
get another job:

“...In fact, they are more comfortable with this world than I think people of our
age are. One of my daughters recently said to me, I'm leaving the part-time job
she does like most kids of her age whilst studying. I said that's interesting — why?
And she said I don't like the shifts I've got. And they won't give me the shifts |
want to fit in with all the other things I'm doing, and I said - have you got another
job? And she said - no, but that's not a problem, I'll get another job. I think
younger people seem to have a different attitude than perhaps people of our age
about these things....”

- Kevin Andrews (19 April 2006 — interview on ABC 891)

To YWAS, this appears to be an irresponsible position to take. We have heard from many
quarters the 'rainy day' argument; i.e., that, since economic prosperity and low
unemployment is not guaranteed forever, it is dangerous to nurture an attitude that poor
working conditions will always be solved simply by moving jobs. Adding to this the
concern that our young people, when this rainy day does come, will not just find it more
difficult to get a job, but will have lost all expectation of fair terms and conditions of
employment and protection from unfair dismissal, leaving them in an even poorer



bargaining position.

C._The effects of the removal of unfair dismissal provisions on young workers and
young female workers particularly.

1. The complexity of the changes to the law:

The substantive changes introduced by WorkChoices concerning dismissal are contained
in Part 12, Division 4 (‘Termination of Employment’) of the Act.
The relevant sections are:

* 5643 (6) and (7): an employee must have completed a qualifying period of at least 6
months (or a shorter period if agreed) before making an Application for relief in
relation to Termination of Employment (‘unfair dismissal application') to the
Australian Industrial Relations Commission (AIRC)

* 5643 (8) and (9): An employee may not make an application on the grounds that it
was harsh, unjust or unreasonable if the employment was terminated for reasons that
include genuine operational reasons

* 5643 (10) and (11): An employee may not make an application for unfair dismissal if
the employer employed 100 employees or fewer.

Restrictions against pursuing an unfair dismissal complaint still remain for:

* Short term (less than 12 months service) casual employees lodging an unfair
dismissal claim,;

* Seasonal employees

* Employees on a fixed term contract of employment

One of the arguments put forward in support of the WorkChoices legislation is that
Australia needs to simplify its’ industrial relations system. According to the Government
senators contributions to the Senate report into the WorkChoices Bill, the legislation has
as one of it’s primary functions the simplification of agreement making, the unification
(and hence simplification) of the several industrial relations jurisdictions and the
streamlining of the way minimum wages are determined. (Senate Committee for
Workplace Relations Report into the Workplace Relations "WorkChoices' Bill, 2005).

The fully amended Workplace Relations Act is 1300 pages long, of which the
amendments alone constitute around 700 pages. The provisions regarding the Australian
Fair Pay Commission (AFPC) and agreement making (particularly transitional
arrangements and prohibited content) alone are incredibly complex. The use of the
Corporations power to create the legislation had made for a complex set of rules about
who the legislation applies to, which type of agreement an employer and employee can
enter into and whether or not one is covered by unfair dismissal laws. YWAS' experience
is that young people already face considerable confusion over their employment



arrangements. While YWAS does not collect statistics on what industrial instrument or
contract young workers understand themselves to be employed under, anecdotal evidence
from callers to the service shows that many young workers starting their first job may
not, for example, appreciate the meaning of ‘redundancy pay’, may not comprehend the
details of the differences between an award, an AWA and an enterprise bargaining
agreement and may not know the difference between casual and permanent employment.
The introduction of the AFPC, Australian Pay and Classification Standard (APCS), junior
APCSs, Notional Agreements Preserving State Awards (NAPSAs), preserved
entitlements, preserved notional terms and preserved notional conditions, promises to
further confuse young workers (if not all workers) about their conditions of employment.

So the first concern with this legislation for young workers, is its overly complex and
confusing nature. The new unfair dismissal provisions in particular threaten to confuse
and alienate young workers. An example of this is found in the new exemptions from the
operation of unfair dismissal laws. WorkChoices has created a number of 'outs' for
determined employers to attempt to exclude themselves from the obligation to dismiss
fairly. These exclusions are complex, confusing to younger workers, and open to abuse
by unscrupulous employers. YWAS' experience is that young workers are likely to accept
an employer’s word on their leave entitlements, wage rates or overtime pay - unless a
very great wrong is perceived to have been done. The same might now have to be said
for their right to access unfair dismissal provisions. Quite apart from the fact that it
clearly excludes those who work for companies with less than 100 employees, the new
Workplace Relations Act, in it's great complexity, appears to offer employers more ways
to deter young workers from exercising their rights to pursue an unfair dismissal claim.
Some of these are:

* Dividing up a business so as to hide subsidiary entities that may otherwise increase
the number of employees of a business to over 100: YWAS has already has a number
of enquiries from young workers who believe their ex-employers have hidden the true
numbers of employees in this fashion. Without legal expertise, time and often money,
it is difficult and may be ultimately prohibitive for a young person to investigate this.

Case Study: ‘Helen’

Helen (24 y.o.) was fired from her position at a hotel/resort without warnings,
reasons or notice. When she attempted to lodge her unfair dismissal application
in the AIRC, her ex-employer claimed the company employed less than 100
people and they were therefore excluded from the unfair dismissal provisions of
the act. Helen was anecdotally aware that her employer was part of a much
larger company — what we know of as a ‘parent company’. However, without
legal advice, this was difficult for her to prove. The difficulties involved in
locating this information through the Australian Securities Investment
Commission (ASIC), as well as the cost involved in retrieving it, is a further
hurdle to an employee who may be legally entitled to pursue an unfair dismissal
claim.
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* Using the 'operational reasons' explanation for an unfair dismissal. This may be
difficult for a young worker to challenge, given that knowledge of the true operational
requirements of the business will often be hidden from her.

* The 'operational reasons' excuse may also be used to hide an unlawful dismissal.

* The dismissal of an employee in a ‘small’ company need not be accompanied by any
reason for the dismissal. Clearly, rogue employers dismissing for unlawful reasons
may exploit this situation. Of course, the distinction between an unfair dismissal and
an unlawful dismissal is not necessarily clear to young workers, an issue considered
later.

Young workers, due to their age, inexperience, and sometimes lack of confidence in
dealing with employers may be most at risk of unscrupulous employers willing to take
advantage of the complexity of the new laws. Furthermore, the complexity and confusion
surrounding who now has a right to fair dealings in dismissal may lead young workers to
turn even further away from trying to determine what their rights at work are. Young
workers may in fact find it 'safer' to assume they have no protection from dismissal, and
challenge their employer's decisions and actions (whether regarding wages, conditions or
other rights, such as the right to maternity leave) as little as possible, choosing to leave
the job and find another when it suits them. As noted above, this mindset may be of no
real detriment when employees are experiencing only high employability (whether due to
their youth or to low unemployment rates in general). However, if and when, (due to a
general economic downturn or to the effects of older age or to the need to balance work
and family), employability decreases, the lack of knowledge of rights and entitlements
and an attitude of resignation to having no protection, may become a great concern.

2. Young workers who make complaints of, or enquiries about, unlawful conduct
to their employer: Where is the protection?

Of immense concern to YWAS is the potential for young workers, and in particular,
young female workers, to begin to resist either making a complaint, or raising a concern,
directly to their employer for fear of (unprotected) dismissal. Such complaints and
enquiries may be about unpaid wages, requesting time off for medical reasons, making a
workplace health and safety complaint, or enquiring about discrimination or sexual
harassment procedures.

The Workplace Relations Act identifies dismissal on the grounds of

“...filing of a complaint, or the participation in proceedings, against an employer
involving alleged violation of laws or regulations or recourse to competent
administrative authorities” (s 659 (2) (¢) WRA)

as an unlawful termination. All employees covered by the act are entitled to protection
from such dismissal. Competent administrative authorities are not defined in the Act. One
would assume, however, that they would include authorities such as the Office of
Workplace Services, Wageline, the Anti Discrimination Commission Queensland
(ADCQ), the Human Rights and Equal Opportunities Commission (HREOC), the
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Department of Workplace Health and Safety and WorkCover, to name a few.

What the unlawful termination provisions of the Act do not cover, however, is situations
where an employee seeks clarification on, or makes a complaint about a matter that may
be dealt with by an administrative authority, but decides to approach his or her employer
about the matter first. For example, an employee may believe they are being paid at the
incorrect rate. One option might be to lodge a complaint with Wageline to have this
situation rectified. If an employer terminates for making such a complaint, an unlawful
termination claim may be brought in the AIRC. However, if the same employee goes
directly to his or her HR department, manager or other supervisor with the complaint or
enquiry, seeking to get the matter resolved quickly, and termination results from this
complaint or enquiry, the unlawful dismissal provisions do not apply. If the employee is
in the unfortunate position of not yet having passed the qualifying period, or is in the
likely situation of working for an employer who has less than 100 employees, an unfair
dismissal claim cannot be brought either.

It is foreseeable, then, that the following scenarios may develop:

* Employees, and particularly young employees, will feel even more
apprehensive about questioning their employer about their working conditions;

* Young employees who are not aware of any ‘competent administrative
authorities’ that may be able to deal with their complaint will be further
silenced;

* Fear of (unprotected) dismissal on the grounds of making an internal enquiry or
complaint about wages, discrimination, harassment or otherwise may contribute
to a breakdown in enterprise-level resolution of disputes. This situation appears
to directly threaten the effectiveness of enterprise-level dispute resolution and
bargaining that has for some time been central to the present government’s
industrial relations agenda.

YWAS fears that young workers will develop culture of acceptance, resignation and
apathy about workplace rights due to this failure to protect genuine complaints and
workplace-level enquiries about possible breaches of a law or industrial instrument.
YWAS data demonstrates that 13.2% of callers who were dismissed between March 2002
and March 2005 believed their dismissal occurred in association with making some kind
of complaint at their workplace. While, in certain cases, Anti-Discrimination legislation
may cover these scenarios, given the new Workplace Relations legislation, a savvy
employer need only rely on their rights under that Act to terminate without giving a
reason, or to give a fabricated reason.

YWAS recognises that young women in particular are most threatened by the lack of
protection against dismissal for making a complaint about their working conditions,
wages or discriminatory behaviour directly to their employer (instead of to a ‘competent
administrative authority’). As noted earlier, YWAS clients with experiences of
discrimination and/or sexual harassment were twice as likely to be male than female.
Anecdotally, complaints of discrimination are more likely to be made by young people to
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a HR representative or member of management than to an authority such as the Anti
Discrimination Commission Queensland. Whether this is because of a lack of knowledge
about official complaints processes or trust that an employer will do the right thing and
remedy the situation is not clear.

Case studies:
‘Amanda’ :

Amanda was terminated in February 2003 after over 2 years of permanent full time
employment in a clerical role with a small to medium sized company. Amanda was
given extremely trivial reasons for her dismissal, including one instance of the use
of the phone for a personal call and the work email for a personal email. Amanda
was almost summarily dismissed. Not long before to her dismissal, however,
Amanda had reported a number of instances of sexual harassment to her employer.
Amanda believed she was in fact terminated so that her employer did not have to
deal with these complaints. She lodged an unfair dismissal complaint in the
Queensland Industrial Relations Commission on the grounds that her dismissal was
harsh, unjust and unreasonable. Her complaint was resolved at conciliation. Had
these events occurred after March 27, 2006, Amanda could not have lodged a
complaint of unfair dismissal. Nor could she have lodged a complaint of unlawful
dismissal with the AIRC, as her complaint about sexual harassment had not been
made to a competent administrative authority.

‘Bronwyn’

Bronwyn was employed in a full time capacity at a convenience store for
approximately 3 years. Bronwyn suspected she was not being paid correctly and, in
2004, presented her employer with a copy of her award. Bronwyn had not filed any
complaint with Wageline. The following day her employment was terminated — she
was told her performance was no longer up to scratch. Bronwyn filed a complaint
of unfair dismissal in the Queensland Industrial Relations Commission alleging
that her termination was harsh, unjust and unreasonable. Again, had Bronwyn
brought attention to her underpayment after March 27 2006, she would not be
entitled to pursue an unfair dismissal claim.

We will lastly discuss YWAS’ experiences in assisting young women in protecting their
rights in relation to an unlawful termination. Identified below are the grounds for making
an unlawful termination complaint.

The Workplace Relations Act 1996 provides that for a termination to be unlawful, it must

be based on one or more of the following grounds:

1. Temporary absence from work because of illness or injury;
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2. trade union membership or participation in trade union activities outside working

hours or, with the employer’s consent during working hours;

non-membership of a trade union;

4. seeking office as, or acting or having acted in the capacity of, a representative of
employees;

5. filing a complaint or participation in proceedings against an employer involving
alleged breaches of laws or regulations;

6. race, colour, sex, sexual preference, age, physical or mental disability, marital
status, family responsibilities, pregnancy, religion, political opinion, national
extraction or social origin;

(98]

7. refusing to negotiate, sign, vary or terminate an Australian Workplace Agreement;
8. temporary absence from work during maternity leave or other parental leave; and
9. temporary absence from work for voluntary emergency management activity;

10. Failure to give the employee the required notice or payment instead of notice;

11. Failure to notify Centrelink [and the like] of the termination in circumstances

where Centrelink should be notified

The law states that we are protected if we are dismissed for one or more of these reasons.
These are important protections, however, the value of these protections can only be
measured by their effectiveness. Are they protective? Who do they protect? Or perhaps
more importantly, Who don’t they protect? The grounds that make a termination
unlawful, as distinct from unfair can basically be broken down into categories of
terminations that are discriminatory in nature, or prohibited.

In experiences with our clients, YWAS have observed a simplistic tendency, where a
genuine unlawful termination can be guised as a dismissal for a genuine occupational or
performance related reason.

Case study: Tabitha

Such was the case for one of our client’s Tabitha. Tabitha worked in
administration in the Business/ Finance sector. She was in a minor car accident
on her way home from work and had to undergo physiotherapy for a back injury
she sustained. She filed a claim with WorkCover. Within a week of returning to
work, on light duties, and reduced hours, Tabitha was given a warning about her
performance. She contested the warning verbally and in writing, expressing that
she was given the same amount of work to do, but working less hours. Over the
next few weeks, Tabitha was finally terminated. While she strongly believed that
her termination resulted from her WorkCover injury, the issue of poor
performance, and documentation to support such, deterred Tabitha from going
through with the process. She was too intimidated to engage mediation processes
to the final stage of a Conciliation Conference.

We have discussed some of young people’s misconceptions about “industrial rights.” In
our experience at YWAS, where the employee whose perception of rights is contorted, is
unlawfully terminated, their automatic reaction to the termination is to merely accept it.
For those who filter through and question the action, are confronted with the excessive
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terminology and confusion surrounding a ‘fair, unfair, unlawful, excluded’ and so on, that
it is too overwhelming in a lot of cases. This is an immediate deterrent against the young
worker pursuing the matter any further.

Naturally, YWAS’ empirical and anecdotal data is not necessarily representative of the
experiences of all youth; but is alarming nevertheless. Our statistics indicate that young
workers are under-informed and uninformed about their industrial rights. To give you an
illustration a young person’s understanding of, and approach to industrial rights, we will
share the experience of a young woman who made a telephone enquiry to YWAS:

Case Study: Lola
Lola telephoned, she said she was a casual employee; that she worked for a large
retailer in a shopping centre. There was an apologetic tone in her voice and she
said something along the lines of, “I thought I would just give you a call, I'm sure
I don’t have a leg to stand on but I was just wondering if my boss could force me
to work these long shift on the shop floor. Usually my roster rotates, so I do 2
floor shifts and 1 telephone shift (sitting down) per week. Since I asked my boss if
I could increase my phone shifts, he’s taken them away completely and now only
rosters me on long floor shifts. I know I don’t have a leg to stand on because ['m
a casual but I'm pregnant and my legs strain if I'm on my feet for so many hours
at a time. 1’d rather not have to quit?! I already told him my boss that it was due
to my pregnancy, he only said, “well it’s not my fault you went out and got

E2 S 2]

pregnant .

This woman’s attitude highlights the ignorance and naivety that exists among some of
our young workers and where they view themselves in the employment relationship. The
different systems, jurisdictions and increased lack of consistency between ‘what’s right,
what’s wrong, when it’s wrong, and who it’s wrong for’, has only compounded the
already problematic level of ignorance surrounding young people’s notion of industrial
and human rights.

From the young people we have assisted, in specialised assistance on the telephone, in
casework, and at schools, there is a general misconception that if you work for an
employer with less than 100 employees, you simply do not have industrial rights, and you
are disposable at the will of your employer. Furthermore, this is a misconception that is
perceived by employees and employers, and a very dangerous one in excusing behaviour
that is substantively unlawful. I believe Minister Stephen Smith best expressed the point
when he said,

“How can you say in the modern Australia that if you are the 101st person on the
job you have to be treated fairly, but if you’re the 99th person on the job you can be
treated differently and unfairly? If you’re the 101st person on the job, you can turn
up to work each day knowing that you have some remedy or security or recourse if
you are treated unfairly, but if you’re the 99th person on the job you can be treated
unfairly, arbitrarily and capriciously, with no remedy.... In other words, you either
say as a fundamental principle that you don’t want people in the workplace being
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treated unfairly, you want them treated with civility and dignity...or you don’t
believe in that as a value and a principle.” (Smith 2005)

The difficulty in the Work Choices Amendments for our clients is that if it has not
created, it has defined a double standard: the message is loud and clear, “what’s wrong
for one is not wrong for the other”.

Case Study: Daisy
Daisy was pregnant, her maternity leave had been granted, on the day she planned
on taking leave, her employer allegedly told her that, “[your] position is not being
held for you, you are welcome to reapply, but since WorkChoices is effective, and
there are less than 100 employees, I do not owe you anything.” At the time Daisy
did not contest this decision, she was simply perplexed.

At the most, YWAS are relieved that Daisy and Lola phoned to seek clarification about
their rights and entitlements. These women are protected under existing legislation, yet
the misconception was that being treated unfairly for a casual was acceptable; and for a
less than 100 employee organisation was acceptable. Perhaps what is most concerning,
are all of the young women, in Daisy and Lola’s position, who don’t take the time to
make that phone call to clarify, who simply put faith in their employers actions. The
message that our clients are hearing is that, “sometimes it’s ok to be unfairly dismissed”.

We believe that to protect young people from falling into a more vulnerable position,
young people need further education to familiarise themselves with what an unlawful
termination is. It is just too optimistic and naive to believe that a person who is dismissed
will know the difference between an unfair dismissal and an unlawful termination.

The secondary problem is that the basis of discrimination is “unfair treatment on the basis
of an attribute”. If young people come to believe and to accept that unfair treatment is
acceptable, at what point do they recognise that unfair treatment is not acceptable, based
on a prohibited attribute or otherwise. From our experiences with young people, there is
a transition towards rights being attached to titles, and to numbers. It is no longer
understood to be a “human right” not to be discriminated against, it is no longer an
“industrial right” to be protected from unfair dismissal, there are rights for permanent
employees and a different set of rights for casuals and apprentices.

Case Study: Julie
An example 1'd like to share with you is about young worker who phoned our
service named Julie. She was an apprentice Beauty Therapist. Her question was
this, “Am 1 still allowed to be an apprentice because I just found out I’ m
pregnant?”

This demonstrates the incapability that exists in distinguishing between rights and
protections that are fundamental (protection from being discriminated against), and rights
and protections that are selective, that pick and chose, based on the type or organisation
you work for and the number of people you work with. What YWAS envisage is that in
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many cases, that distinction between universal and industrial rights will not be made;
young people will ‘simply elect to remain silent and exploitation will continue and
intensify’ (McDonald and Dear 2005).

In recognising the difficulty for young people in making the distinction between an unfair
and unlawful dismissal, part of the value of the Conciliation Conference to settle an
Application for Reinstatement at the Industrial Relations Commission was that it gave
our clients a formal venue to air the issues related to their dismissal. It was frequently in
the preparation for this conference or at the conference itself, that invalid reasons for
dismissal would be revealed. Completely removing the right to access unfair dismissal
complaint procedures for such a large number of Australian employees removes the
chance of exploring perhaps hidden reasons for dismissal.

For those who choose to pursue an unlawful termination application, they must fill out an
Application Form, usually pay $51.40, and usually do that within 21 days. For some
women, with poor literacy skills, from non-English speaking backgrounds, and from
culturally and linguistically diverse backgrounds, this form alone is overwhelming and
some women simply don’t have the confidence or competence to complete it. A fair few
of our callers make the initial phone call about an unlawful termination and select the
option not to pursue it. This may be because they don’t want to be reinstated, feel
overwhelmed by process, or are simply content with printing their resume and applying
for jobs elsewhere.

For those who proceed, a Conciliation Conference is held in an attempt for parties to
resolve the matter.

The features of the conciliation conference, in combination with the nature of an unlawful
termination complaint, place employees, our clients in a disadvantaged bargaining
position. While agreements are reached voluntarily, our clients’ decisions are influenced
by the unattractiveness of alternative options.

Between 1 October 2005 and 31 March 2006, 92.4 % of our matters settled at conference
for approx $1,260

Those that don’t settle are not seeking the large quantities of money that would justify
taking the matter to Federal Court or Federal Magistrates Court. We do not believe that
our clients will spend $30,000 in the hope of being awarded quantities around $2,000 or
$5,000. Generally speaking, clients of YWAS do not have the funds to apply to the
Federal Court or Federal Magistrates Court. For young people, average weekly earnings
are low, due to their age, and lack of experience and training (McDonald et al 2006).

The Unlawful Termination Assistance Scheme is a $4000 grant available to applicants to
obtain legal advice, once a Conciliation Conference for Unlawful Termination has been
held and no agreement is reached. To be eligible for receiving the grant an applicant:
* Must be a person terminated after 27 March;
* AIRC have issued a certificate indicating that the unlawful termination claim
has merit, or its merit can’t be determined;
* Applicant earns less than $47,745 per annum.
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YWAS envisage that referring an unlawful termination to the Federal Court, or Federal
Magistrates Court will be an unattractive option for our clients, who, anecdotally
speaking are less likely to engage legalistic processes if they belong to minority groups.
Socio-economic factors must be taken into consideration also, given that on average our
clients settle matters for around $1,300 indicates that they are not seeking the level of
compensation that would justify for them spending potentially $30,000 to run a case in
the Federal Court or Federal Magistrates Court. Some of our callers borrow money
($51.40) for the Application Fee alone. Lastly we’d like to make mention of the fact that,
for many of our clients, the crux of their complaint is a one-on-one conversation that took
place behind closed doors.

Case Study: Rebecca

Rebecca was a 19-year-old short-term casual who worked at a take-away shop.
She was pregnant, had morning sickness, so her sister phoned her employer on
her behalf and informed her employer that she was unwell, and the reason she
was unwell was because she was pregnant. Her employer allegedly said to her
Rebecca’s sister, that she would have difficulty serving customers, and keeping up
with the momentum of the busy store. Rebecca never received a shift after that.
The essence of Rebecca’s complaint came down to the conversation that took
place between Rebecca’s sister and her employer. In this case, a Conciliation
Conference was held, the employer denied the contents of the conversation, with
the knowledge that for the contents of that conversation to be determined by a
Court, Rebecca, the 19 year old casual, would have to file an application to the
Federal Court or Federal Magistrates Court at a potential cost of $30,000 to
herself.

The lack of direct evidence to support claims of discrimination, increases the perceived
risk involved for a client in spending $30,000 for a Court to decide what “he said and
what she said”’. This is a deterrent against referral to the Federal Court or Federal
Magistrates Court, and correspondingly reduces the effectiveness of the Conciliation
Conference as it strengthens the bargaining position of the employer.

Concluding comments: Young workers need to be made aware of where there rights
DO lie: The unlawful/unfair distinction

YWAS recognises that there has been a good deal of opposition to WorkChoices, and to
the Unfair Dismissal laws in particular. However, we are concerned that constant
negative commentary about what workers have lost may further a sense of
disillusionment in young workers about their rights. Young workers (given their already
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disadvantaged bargaining position, their lack of understanding and experience of the
employment relationship and industrial relations laws, the complexity of the NEW laws,
and given the ease with which many, though not all, will find alternative employment at
this age) will be driven further away from exercising their rights without education on
what they CAN do. A prime example of this is in educating young workers about the
clear distinction between unlawful and unfair dismissal. One can imagine cases of
dismissal for temporary absence due to illness or injury where the employer simply
describes the termination as being for non-performance of duties and therefore falling
under the 'unfair' dismissal banner. An uninformed young worker, overwhelmed with the
message that all employers with less than 100 workers are exempt from unfair dismissal
claims, may not investigate any further or hunt for other avenues to pursue their
grievance.

Case Study: Daisy

Daisy was a long-term permanent employee at a real estate firm. She became
pregnant a number of months before the 2006 amendments to the Workplace
Relations Act came into operation. Daisy intended to take a small amount of
maternity leave and return to work. Around one week before Daisy had planned to
take her leave, her employer told her she could not to return to work after her
baby was born. At first Daisy challenged this, feeling this decision was in some
way unfair. Her employer simply responded that they could take these actions as
the new laws exempted small employers from unfair dismissal claims. Daisy
contacted YWAS some time after this incident, having taken no action against her
employer since, at the time, she assumed her employer must have known the law.

YWAS experience, through giving school talks, telephone advice, or through
representing young people with unfair and unlawful dismissal and discrimination cases at
the relevant tribunals, is that young workers must be armed with information about where
their rights remain, rather than just informing them that their rights have been removed.
We argue that to do otherwise is to encourage apathy and cynicism amongst young
people and to perpetuate a cycle of resignation and acceptance.
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